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TO THE 

JUDGES OF ASSIZE^ 

MY LORDS, 

DEdicating this little per- 
formance to your Lord- 
fhips, is fomething like Dean 
Swift's Dedication to Prince 
Pojierify — for certainly your 
Lordfhips* official exiftence is, 
for the prefent, annihilated ; 
nor will it be brought into 
being till fbmc time hence. 
However, the Author of thefe 
papers thinks, that there is no 
harm, in preparing fome hints, 
which he hopes may be ufeful ; 
and he is encouraged to think, 

that. 



DEDICATION. 

that, as there is now nobody to 
be found fault with, therefore 
nobody can be offended. 

But although "Judges ofAf- 
^ze, &c. do not at this mo- 
ment exift, yet the Public docs : 
and indeed its exiftence is ren- 
dered miferable enough, by the 
daily - increafing depredations 
committed on its fafety and 
property. — This is humbly 
fubmitted to your Lordfliips* 
confideration, and recommend- 
ed in the moft earneft manner 
to your Lordfhips' feafonable 
animadverfion. 

I have the honour to be, 

MY LORDS, 

Your Lordfliips* 
Moft devoted humble Servant* 



THOUGHTS 

O N 

EXECUTIVE JUSTICE, f^c. 



THE honour and welfare of. 
the kingdom in general, as . 
well as the fecurity and happinefs 
of individuals, muft depend on a 
due adminiftration of the laws. 
Without laws to protect the per- 
fons and properties of the people, 
they muft become a prey to each 
others the weak, opprefled by the 
B Jlrong, 
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firongy mull be liable to the lofs 
of all enjoyment of liberty and 
fafety ; the honeft and induftrious^ 
plundered by the idle and aban- 
donedj muft be reduced to po- 
verty and diftrefs j and even the 
richeft and gr^ateft, muft be lia- 
ble to that fort of dread and dif- 
quiet, whidi muft reduce them, 
in point of comfort, to the ftan- 
dard of the pooreft and meaneft' 
of their fellow-fubjefts ; perhaps 
even below this, as thofe who 
have moft to lofe, have moft to 
fear. But though there be laws, 
and fuch as are admirably calcu- 
lated to meet with, oppofe, and 
crulh thcrfe violences and dif- 
ord€rs> which zn^^ ever attend a' 

mere 
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mere ftatc of nature 5 yet, if thefd 
laws arc not duly, conftantly, and 
impartially enforced and execut- 
ed, the condition of the people 
will be but little, if at all, bene- 
fited by them. Vigilance y faith-' 
fulne/Sy and aSiivity in the nnagi- 
ftrate, will ever be the parents 
of fecurity and comfort to the 
people : where thefe prevail, there 
will be peace and fafety ; but 
where tbefe are neglected, there 
will be diforder, confufion, and 
every evil work. 

I am very unhappy, that I can, 
with the utmoft truth, refer to the 
prefent ftatc of this country, for 
an illuftration of what has been 
faid on the difagreeable fide of the 
£ 2 queftion. 
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queftion. Ko civilized nation^ 
that I know of^ has to laffient^ as 
vc have, the daily commii&oa of 
the moft dangerous and atrocious^ 
^ritms, infonnuch that we can- 
not travel the roads^ or *fleep 
in our houfes, or turn our cattle 

* An hoofe in Paris, a few years 
>go» was fuppofed to have been at- 
tempted in the night-time; — the roat-r 
ter ended in the family being difturb«> 
cd, and whatever occafioned this» fooa 
ceafed ; but the ma^er of the houfe faid^ 
that he thought his houfe had been at- 
tacked *' far dis roj/tgnols Jnglois:^*'^ 
which droll expreffion fufficiently ihews^ 
that the frequency of burglaries in this 
country, are fo far from being unnoticed 
by our neighbours on the continent, as to 
liave become in a majiuer froviriia/. 

into 
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Ihto our fields, without the molt 
imminent danger of thieves and 
robbers. Thefe arc increafed to 
fuch a degree in numbers, as well 
as audacioufneis, that the day 
is now little lefs dangerous than 
"the nigbs to travel in ; and we arc 
<iot without fatal inftances of the 
moft wanton cruelty and barba- 
rity, exercircd on many of thofe 
unfortunate perfons, who have 
fallen into the hands of thefc 
plunderers of the public. 

As thefe arc, apparently, in- 
<:reafing evils, they call aloud for 
redrefsj and we have one com- 
fort yet remaining, which is, that 
a coniplete and adequate redrefs 
is to be found in our laws, when- 
B J ever 
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ever thofc laws are reftored to 
their vigour and adbivity, by the 
fcveral executive powers, or ma- 
giftrates, whofc province it is ta 
declare and adniinifter them, with- 
in their feveral jurifdiftions. 

I do not at all mean to enter 
into jurifprudential difquifition, 
or to carry the reader back to the 
days of King Alfredy who, by the 
wife inftitution and adjuftment of 
provincial divifions, into tithings, 
hundreds, &c. laid fuch a fchemc 
of refponfibility, among the fub- 
jefts of England, for each other, 
as made it every man's bufinefs 
and intereft to prevent diforders 
of all kinds. — Thefe wife and fa- 
lutary regulations have long fincc 

been 
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been obfolete, and, from various 
cauies, retain little more than their 
names. — My intention is to take 
things as I find them, and to treat 
the laws of our country as they 
ftand at prefent before us. I 
would be underftood to confine 
myfelf to the penal or criminal 
laws i and, however it may be fa- 
Ihionable with many, to find great 
fault with the number and feverity 
of thcfe, yet I think it our happi- 
nefs, that, as crimes have arifen, 
there have been laws made to re- 
prefs them; nor do I conceive, that 
any man can reafonably Hod fault 
with this, except indeed it be the 
villain who is the objed of them, 
and who certainly would wiih to 
B4 be 
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be free and exempt from all r6^ ' 
ftraint whatfoever. — As to the 
Jeverity of our laws, I know of 
none but of the moft wholefomc 
kind; for it is this alone which 
can deter the favage minds of 
thofe who are the objefts of that 
Jeverity y from the commiffion of 
thofe outrages and mifchiefs a- 
g^nft which the feverity of our 
laws is levelled. The regular, 
fober, and virtuous part of the 
fociety has nothing to fear from 
i}\t/everity of the laws, but they 
have much to hope for 5 they may 
hope by this to be protefted in 
their perfons and properties, and 
in the fecure poflellion of their 
lawful rights 5 for, however the 

profligate 
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profligate and abandoned aflailant 
may have caft ofF every humane 
and virtuous inducement to good, 
and have put on the favagenefs» 
fiercenefs, and cruelty of a wild 
"beaft, fo as to have forfeited all 
right afid title even to the cha- 
radler of a man — there will be yet 
fome principle of fear left, on 
-which the feveritj of our laws is 
intended to operate, fo as to check 
and prevent the mifchiefs he 
would otherwife commit; or, if 
he proceeds to the full extent of 
his wickednefs, to fall upon him, 
as ah example to others, who may 
yet be flopped before it be too 
late. 
Jt is certainly moft of all to be 

wiflied. 
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>^^ the „,,j,4^ operate, tAe 

^«S«^«ftt/,e^,,,;;^^^ hardened 
*" "^e innocent 
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part of the fociety but too pitv 
bable reafbns to fear ^ that they 
Ihall find no end to their fufier- 
ings from him. 

The prevention of crimes, is 
the great end of all legal feve- 
rity : nay, the exerting that feve- 
rity, by making examples of the 
guilty y has no other intention but 
to deter others, and thus purfue 
the great end of prevention. If 
this were not the cafe, all punifh- 
ment would be nugatory, and 
therefore cruel; for the paft could 
not be recalled, nor the leaft ad- 
vantage accrue to the injured 
party, however much the criminal 
might fufi^er. 

But if, hj Jeverity exercifed on 

the 
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iJie guilty, thofe who are follow- ' 
ing the example of their wicked- 
Tiefs and outrage, are deterred by 
the example of their fufferings, 
the two grand purpofes of all 
•criminal law are anfwered : the 
'one^ in the prevention of evil; 
the othevy in the fecurity of the 
public. 

Inftead of lamenting the mul- 
tiplicity df our penal laws, we 
ought rather to lament the occa- 
fions of them ; which indeed are 
fo frequent, as to make it impof- 
-fible for fociety to exift, unleft 
remedies are thought of and pre- 
-fcribed to ftop their progrefs. 
Thefe remedies, like all others, 
muft be applixrable to the difeafes 

which 
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which they are to encounter, and 
be faithfully and duly adminifter- 
ed, otherwife they can be of na 
cffeft, and confequcntly of no 
value whatfoever. 1 may fayj 
that the legiflature has from time 
to time been afliduous in meeting 
crimes, as they have arifen, with 
wholefome laws; but thofe, whofe 
duty and office it is to adminifter 
ihefe laws, have now, for many 
years, been preferring their own 
feelings as men^^ to the duty which 
they owe the public as magifirates j 
and have been making fo wanton 
and indifcriminate an ufe, or ra- 
ther abuje^ of certain difcretion- 
ary powers with which they are 
invefted, that fafety and impunitj 

invite 



f H 3 

invite forth and harden offenders, 
while danger and diftrcfs are every 
where menacing the innocent. 

Highway-robberies threaten the 
traveller, whether by night or by- 
day — the lurking footpad lies, like 
a dangerous adder, in our roads 
and ftreets— the horrid burglar, 
like an evil fpirit, haunts our 
dwellings, " Making night hide-- 
cus'' — The farmer lofes his flieep 
from the fold, the ox from his 
ftall, and all forts of people their 
horfes from their fields, and even 
•from their ftables. Thefc arc 
but a part of that dreadful cata- 
logue of offences, with which 
every Old- Bailey , and tytrfAJfize- 
Calmdar is filled, zxA with which 
5 this 



[ 15 3 

this country is difgraced and in* 
fulted : and for which it has be- 
come a taunt and a proverb in 
the mouths of foreigners. 

Such is our reproachful and 

alarming fituation :— the caufe of 

this has been already hinted j and, 

as it is now prevailing more and 

jnore, the ftate of the criminal 

laws in this land may foon be faid 

to refemble that of the laws of 

Vienna, as reprefented by Duke 

Fincentioy in Sbake/peare's Meajure 

for Meajure. 

We bave^S fi^stutiSi and mojl biting laivs, 
^be needful bitJ and curbs for beadjhrong fteeds^ 
Whtcbfwr tbefe MAjiY years ive ba-ve let Jleep^ 
E*v^n like an o'ergroiun lion in a cave 
^at goes not oAt to prey : now, as fond fatbers 
Mamwg.bound up tie thaatning twfff ofbircb^ 

Onip 
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Ctifjf to/tck it in tbeir children's Jigbt^ 
Tor terror i not for ufe ; in time the rod 
Becomes more mocked than feared: fo cur dt^ 

erees. 
Dead to infli3iont to themfebves are dead. 
And liberty plucks juflice by tbe nofe \ 
ne baby beats tbe nurfe, and quite atbwarf 
Goes all decorum ^ 

Whoever examines the common 
and Jiatute laws> which rcfpedt 
the criminal jurifdiftion to be 
exercifed over offenders of all 
kinds, muft furely acknowledge 
the watchfulnefs of the legiflative 
powersj both ancient and modern> 
over the lives, liberties, and pro- 
perties of the inhabitants of this 
country : a ftranger, who IhouldT 
read over an accurate and well- 
digefted code of our crown law^ 

would 
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would imagine us to be the hap-* 
pieft, the fecureft, and beft-pro- 
tefted people under the fun, in 
point of our internal police. He 
would admire the difpofition of the 
whole, as well as the adapting of 
tw cry part for the public good,— 
No dangerous crime without a 
prefcribed feverity of punifhment 
— fo contrived, as that the offen- 
der has nothing to hope — this in- 
ducement fo precluded, as to 
leave no encouragement to vil- 
lainy : — in fhort, he might be led 
almoft to imagine, that the ac- 
coifnt we have of our fafety from 
thieves and robbers, muft be as 
perfedt as in the days before the 
Conqueft^ when it was faid^, that 
C "a child 
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<' a child mig^t go from one end 
** of the kingdom to the other, 
<« with a bag of money in his 
«^ hand^ without fear of having it 
'' taken from him." 

But when fuch a reader of our 
laws is told^ that offences againil 
thofe laws are daily committed— 
that they are multiplied now be- 
yond the example of former ages 
—that no country is fo infefted 
with the depredations of robbers 
of all kinds ;— he would be at an 
utter lofs to account for this, till 
he was told, that the difpenfers of 
thefe laws very rarely put them 
in execution ; and therefore, that 
they were little more than d./care- 
^rvfv, fet in a field to frighten 

the 
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the birds from the corn, which 
at firft might be tcrdble in ap- 
prehenfion, but in a little time 
became familiar, and approached 
without any danger, by even the 
ttioft timorous of the feathered 
race. 

The wifdom of our conftitu- 

tion has placed the executive 

power in the hands of the King ; 

who is the chief magiftrate in all 

caufes, and over all perfons : but, 

fbrafmuch as he cannot himfelf 

adminifter this power in his own 

peribn, he delegates this to others, 

who, particularly with refpeft to 

the criminal laws, aft in his name, 

and reprefenthis perfon : the chief 

of thcfe delegated magiftrates are 

C 2 the 
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the Twelve Judges of England^ 
whofe high and important office 
it is to try criminals, to pronounce 
the fentence of the law upon them 
when found guilty, and thus con- 
fign them to that exemplary pu- 
nilhment, which the laws allot to 
their particular offences. Thefe 
Judges are fages of the law, chofen 
from their profeffional fituation 
at the bar, from among the ableft 
and mod learned lawyers ;— they 
are invefted with great dignity, 
looked up to (as they ought) with 
very high refpedt *, and regarded 

as 

• Our Judges are not only' refpeflablc 
with regard to their oj^ics^ but are fo /»- 

corrupt^ 



as the great oracles of law and 
juftice : — they are bound by a 
moft folejnn oath of office, duly 
to adminifter juftice, according to 
the beft of their fkill and abilities, 
to all their fellow-fubjecls, £5?r. 

Befides their attendance by 
turns at the feffion of oyer and 

corrupt^ as magiflrates, that they are, what 
Cafar faid his wife ought to he-^ 
Not only chafte — but unfufpeSed,"-^ 

As private citizens, I think it no difpa- 
ragement to the reft of the kingdom, to 
fay, that there are not tuuei^ue honefter or 
worthier men in it. But, as they are 
fharers in the common lot of, what Lord 
Cbejierfield fo pathetically flyles, " poor 
human nature," they are liable to err, 
even (as Voitaire fays of a certain Abbe) 
*** par Vexces de leurs bonnes intentions,^* 

C 3 te7'miner 
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ttrmintr ind gatfi-Jelivery, at the 
Old'Bailtyy for the counties of 
London aftd MiddUJ^Xy eight times 
in a years they are fent with a 
like commiffion, twke every year, 
into all the counties of England^ 
that they may adminifter juftice : 
two Judges are in each commiffion 
on the circuit 5 y which are divided 
into ^^ J and thus thefe magif- 
trates fet forth to carry terror to 
the guilty, and proteftion to the 
innocent, into every part of Eng- 
land • 

Their fellow- fubjefts, of courfe, 
look up to them for fecurity and 
proteftion, and depend on their 
faithful and ftrift adminiftration 
of the laws^ for the punifhment 

of 
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of wrong and robbery, and foJr the 
maintenance and protedion of 
their pcrfons and properties front 
violence and depredation— they 
muft naturally expeft that fuch 
examples will be made as the law 
intends; and as naturally hope, 
that, by means of fuch examples^ 
they fhail fit down in peace and 
fafety, and have none to make 
them afraid. 

The very appearance of the 
Judges at the affizes, if we include 
the attendance of the high-ibcriff, 
his under-flieriffi and other offi- 
cers—the firft gentlemen in the 
county forming that conftitu- 
tionai bulwark, the grand JMJ'^ 
that other excdicnt inftituition, 
C 4 ^ 
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the petty juryy who are to pafs be- 
tween the crown and the prifoners, 
on the trials of their feveral lives 
and deaths : — add to this, the vaft 
concourfe of people flocking from 
every part of the county, and 
^fiembling in multitudes to hear 
the folemn determinations of pu- 
nitive juftice — the found of the 
trumpets — the Judge's folemn ap- 
pearance in his robes, when feated 
in the place of judgment: — thefe, 
and many other circumfl:ances, 
form one of the molt afifedting, the 
mofl: aweful fcenes, that can be 
exhibited to the eyes of mortals ; 
and, if duly improved, might be 
fuppofed to ftrike a terror into the^ 
minds of the beholders, not eafily 
to be forgotten, 

I have 
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I have defcribed what ought to 
be, and what the conftitution in- 
tended by the circuits of, the 
Judges — which was no lefs than to 
carry terror and aftonilhment into 
the minds of all ; or, as it is well 
faid, 

Utfama aJpaucos, metus ad tmnes perveniaf> 

And at what a vaft advantage 
does the Judge's fituation place 
him, over the feelings, affec- 
tions, and paflions of his audi- 
tory ! 

Methinks I fee him, with a 
countenance of folemn forrow, 
adjufting the cap of judgment on 
his head—while the crier pro- 
claims—* 

<'Oye5! 
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<* O ♦ yes ! O yes ! O yes ! — 
** My lords, the king's juftices, 
*' ftridly charge and command 
'* all manner of pcrfons to keep 
«' filence, while fentence of death 
•* is pafling on the prifoners at the 
" bar, on pain of imprifonment/' 

His lordlhip then, deeply af- 
fefted by the melancholy part of 
his office, which he is now about 
to fulfil, embraces this golden 
opportunity to do moll exemplary 
good — He addreffes, in the moft 
pathetic terms, the confciences of 
the trembling criminals^— he ex- 
! patiates on the nature of their fe- 
veral offences— fhews them how 

• A corrupt way of pronouncing the 
French word, Oyezr^hfar. 
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juft and neccffary it is, that there 
ihould be laws to remove out of 
fociety thofc, who, inftcad of con- 
tributing their honeft induftry to 
the public good and welfare, 
have exerted every art, that the 
blacked villainy can fuggeft, to 
deftroy both — he enlarges on the 
fearful fituation which the honeft, 
the induftrious, the virtuous part 
of the community muft be in, if 
fuch as then ftand before him at 
the bar, are any longer permitted, 
like favagc beafts, to prey upon 
the public. No perfon, no pro- 
perty can be fecured, no liberty 
enjoyed.— He then vindicates the 
mercy y as well as tYitfeverity of the 
law, in making fuch examples, 

as 
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as fhall not only proteft ' the in- 
nocent from outrage and violence, 
but alfo deter others from bring- 
ing themfelves to the fame fatal 
and ignominious end which now 
awaits the prifoners. — He then, 
in the moft pathetic terms, ex- 
horts the unhappy convifts, to ^ 
confider well how beft to employ 
the little fpace that yet remains 
between that moment and the 
grave — he acquaints them with 
the certainty ' of fpeedy death, 
and confequently with the necef- 
fity of fpeedy repentance — and on 
this theme he may fo deliver him- 
felf, as not only to melt the 
wretches at the bar into contri- 
tion, but the whole auditory into 

the 
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the dcepeft concern. — Tears cx- 
prefs their feelings — and many of 
the moft thoughtlefs among them 
may, for the reft of their lives, 
be preferred from thinking light- 
ly of the firft fteps to vice> which 
thev now fee will lead them to 
deftruftion. The dreadful fen- 
tence is now pronounced — every 
heart fhakes with terror. — The al- 
moft fainting criminals are taken 
from the bar — the crowd retires- 
each to his feveral home, and 
carries the mournful ftory to his 
friends and neighbours 5 — the 
day of execution arrives— -the 
wretches are led forth to fuffer, 
and exhibit a fpeclacle to the be- 
holders, too aweful and folemn for 
dcfcription* 
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dcfcription. They now/<?^, that 
certainty of punifhment muft await 
the guilty, and the whole county 
feels 2L lafting benefit, in the fc- 
curity and proteftion which fuch 
an example of punitive jufticc 
has procured them. Thefe im- 
preflions will laft their time, and 
carry their falutary efFefts, per-^ 
haps, for years together. Many, 
many wretches, warned by fuch 
examples, turn from the evil of 
their ways, ceafc to do evil, learn 
to do well. Thus the law has 
itl5 efFecl— .thus arc the perfons, 
properties, and lives of men moft 
mercifully prefervcd, the public 
peace fecured, and the moft va- 
luable ends of civil government 
fully anfwcred. 

The 
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' The MAGISTRATE who thuS dlf- 

penfcsjufticc, is a blefling to the 
community^— a proteftor of the 
innocent, a terror to the guilty, 
—He is not only a reprefentative 
of an earthly king, but of the 
KING of KINGS — for he is a mint^ 
fter of GOD for good. — He bears 
not the Jword in vain. And when 
he is called to give an account 
of his miniftryy with what an un- 
Ipeakablc comfort will he be able 
to refledl, that, through the faith- 
ful, upright, impartial, fteady, 
and uniform difcharge of his high 
office, he has contributed to the 
peace, welfare, and good order of 
focicty, as far as the powers with 
which the conftitution inverted 
5 him 
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him could enable him fo to do ; 
and that he has left an example 
to thofe who fhall fucceed him, 
that they may tread in his fteps, 
and thus continue the exercife of 
juftice and truth from generation 
to generation ! 

Is this the cafe in our day ? are 
all our difpenfers of the laws fuch 
as I have been defcribing ? — The 
natural connexion between caufe 
and effeEl^ muft (alas !) lead us to 
anfwer in the negative. 

Holy writ tells us, that, when 
Saul the king of IJrael had re- 
ceived a pofitive commiflion from 
God to deftroy the Amalekites ut- 
terly, and all that belonged to 
them, he executed his commiffion 

with 
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with fuch partiality, as to fave the 
^malekite king Agag alive ; and 
the beft of the fheep, oxen, and 
fatJings, and all that was good, 
and would not utterly deftroy 
them ; but every thing that was 
vile and refufe, that he deftroyed 
titterly. When Samud afterwards 
met SauU Saul exprefled himfelf 
thus :— " Blefled be thou of the 
^^ Lord, I have performed the 
*' commandment of the Lord." 
And Samuel faid, " What mean- 
*^ eth then this bleating of the 
•^ fheep in mine ears, and the low- 
•*^ ing of the oxen which I hear r " 
Now, if our Judges oi ajfize iz?iV^ 
ly execute their commiffions as 
'they ought, what meaneth then 
D thefc 
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thefe numbers of burglaries, higfr* 
way robberies, thefe depredations,- 
by day and night, in our roads, 
ftreets, houfes, fields? — How arc 
our news-papers filled with daily 
accounts of mifchiefs done on the 
perfons and properties of his ma- 
jefty's fubjefts, hy felons of cycrj 
denomination ? 

One reafon, and only me^ can 
be given for thefe things. The 
law is not in fault, it is wifely 
contrived to prevent them^, by 
holding forth certain punifhment; 
but that punifhment has been ren- 
dered fo uncertain^ or rather the 
fufpenfion of it fo certain^ as to pre- 
vent the operation of the laws. 

I remember to have feen a fel- 
low 
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low at BriftoU who was by trade 
a viper-catcher. He produced, 
and opened, a large box, with 
about one hundred vipers in it, 
into which he put his hand, and. 
took them up, at leaft, half a 
dozen in a bunch, I trembled 
at the fight, expeiSlirtg, every in- 
ftant, to fee the man bitten : but 
my fears were foon removed, by 
being told, that all their fangs 
were cut out — fo that, if I had 
pleafed, I could myfelf have hand- 
led thefe horrid creatures with all 
fafety. 

Methinks, that our criminal 

laws arc reduced to the Hate of 

the aforefaid vipers — their fling 

is gone, their fangs are out, their. 

D 2 terror 
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terror is loft ; and our viper-catch-^ 
ers fecm to have fo contrived 
the matter, as that the laws fhall 
hurt nobody, i\ho chufes to Iport 
with them. 

Since I began thefe fheets, I 
have had fome converfation with 
an eminent barrifter, upon thefe 
liibjeftsj and he furnifhed me 
with an anecdote, which abun- 
dantly illuftrates what has been 
faid. 

Some years ago, when he went 
the Norfolk circuit, he acciden- 
tally had occafion to fee a fellow 
who had been capitally convifted, 
and, having received fentence of 
death, was remanded to prifon. 
It fcems he had been an old offen- 
i der. 
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der, and before had had fome 
hair-breadth 'fcapes for his life. 
My friend expoftiilated with him, 
and alked him feiow he could ven- 
ture again on his old praftices, 
after fo many efcapes ? " Ah, Sir," 
faid the fellow, " that's the very 
" thing — there are fo many 
*^ chances for us, and fo few a- 
*^ gc^inft us, that I never thought 
*' of coming to this. — Firft," faid 
he, " there are many chances a- 
" gainft being difcovered — fo 
" many more that we are not 
" taken — and if taken, not con- 
" vifted — and if convicted, not 
<' hanged — that I thought myfelf 
" very fafe, with at lead twenty 
" to one in my favour," 

D 3 The 
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The argument which thisv//- 
lain ufed> is, no doubt, in the 
thoughts of all the rogues in 
the kingdom, who find equal en- 
couragement to perfift in their 
evil courfes, with this fellow ; 
for the news-papers affure them, 
on relating the conviction and 
condemnation of the criminah 
at the feveral aflize-towns, that, 
*' they were all reprieved before 
^' their lordfliips left the town." 
I will not fay always, but this is 
moft ujually the cafe. 

Nay, I once heard a Judge, in 
his charge to the grand-jury, fay 
to this efFetft, that, " Where men 
*' robbed on the highway, and did 
" not ufe much violence, or do 
9 " any 
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"^^^ any mifcbief to the perfons they 
<^ robbedi he thought them pro- 
«^ per to be recommended as ob- 
:** jefts of mercy. "-^This. was no 
>doqbt carried to the gaol, and 
reGcived with high applaufe : and 
at that very aflizes, five or fix 
highwaymen were convifted on 
the clearefl: evidence: — but — 
^* they v^'ere all reprieved before 
<* the Judge left the town." 

As for ftealing Jheep and bor/es, 
which the wifdom of the legifla- 
ture has made felony without be- 
nefit of clergy, thefe are aimoft 
fure * of a reprieve ; and this is 

now 

* This is ft m.uch the cafi?, that the 
'chaaces aie at lead fonj to ont ia favour 

D4 °f 
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now fo much the fafhion, as ta 
have become very near a certainty^ 

and 

of the thief, — The difcovery is now ren- 
dered more difficult than ever, And of 
courfe the theft itfelf more fafe and cafy 
— for, of late years, there have been fet 
up horfe-Jlaughter-houfes , of which there 
are feveral in and about London. Hither 
the ftolen horfes are frequently brought, 
and flaughtered, after which' they cannot 
well be traced. The profits arifing from 
the Jkin, the /«/, and the flejh^ whick 
amount ufually to about thirty Jhillings 
(as I am infor.med) are the temptations to 
this fpecies of horfe-ftealing, efpecially 
in the counties bordering on the metro- 
polls: fo that a horfe, worth twenty, thir-' 
ty,' fifty, or even an hundred pounds,, 
which a gentleman, or other perfon, may 
turn into his field over-night, in confi- 
dence that the law will prote£l him, may- 
be ftolen, and carried to the flaughter- 

hottfe 
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and does almoft amount to a Juf- 
fen^on of the penal laws which 
relate to thefe offences. 

In 

houfe before morning, and never feen or 
heard of more. This is a matter very 
difficult to be proved, yet fome few have 
been convi^ed. The firft I ever heard 
of, was at the OU- Bailey, about five years 
ago. — A villain had ftolen a gentleman's 
favourite riding-horfe, very fat and in fine 
order, out of a field fomewhere near Let 
Bridge. This fine animal was carried to 
one of thefe infamous horfe-flaughter* 
houfes and killed ; but it fo happened, 
that he was traced, and though not time 
«nough to fave his life, yet time enough 
to find his (kin, which was fworn to, and 
the man convidled ; but, to the aftonifli- 
ment of all that heard it, this barbarous 
and injurious villain was — reprieved ! 

Sincft 
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. In fhort, the befi way, that is 
the moft profitable way, as things 

now 

Since that, two oxtbret have been executed 
in fome of the home counties.-^ All this 
cxcefs of barbarity and wicked nefs^ has 
come by degrees, owing to the lenity ex^ 
crcifed towards horfe-ftealers. The law 
fays x\ity Jball be banged \ thofe who are to 
put this law in execution,^ fay — they fhall 
not* In ihorty the Jic 'volo of the legiila- 
ture, is abfolutely controuled by the Jtc 
mlo of a Judge. This has pafled fox fomc 
years pretty uniformly upon the public ; 
but it is illegal, arbitrary, and unconfli- 
tutional ; tending to overturn the t^ue 
difti«vdiQn between the legijlatiiie and exr 
^cuiivt powers, to the encouragement of 
all manner of diforder and villainy, and 
to the deftrudlion of peace, good or,der, 
and property ^n^ong the fubjeas of th^ 

kingdom. 
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HOW ftand, to deal in horfes and 
Jheepy is to Jieal them ; for thea 
there is no prime coft upon them, 
except to the unhappy people 
from whom they are ftolen. 

However, thefe offences have 
been looked upon in fo ferious a 
light by the legiflature, fo detri- 
mental to fociety, and fo injuri- 
ous to individuals, that it ha3 

been 

kingdom. That a Judgi has a power to 
reprieve t for jaft and reafonablc caufe, is 
true — but that he has a right to abufe 
that power, to the fufpenfion of the penal 
U^wSf is nol true, — He is doubtlefs as 
anfwcrable for mal-adminiftration of his 
office io this refpedl, as in any other. 

J^. If thefe bor/e-JIaugbter-bouJes are 
not objcdls of ferieus enquiry by the legi/- 
-daturef 
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been found neceffary to endea- 
vour to put a flop to them, hy 
oufting the offenders of their 
clergy: and there can hardly be 
a doubt, but, if the intention of 
the laws had been duly obferved, 
by thofe whofe province it is to 
difpenfe them, the farmers,, whofe 
property mainly confifts in their 
live flock, might have had them 
as fafely fecured in their fields 
and paftures, as if they were ever 
fo carefully locked up at home. 
And it is a very melancholy con- 
fideration that it is not fo ; and a 
very great fcandal and reproach to 
a country, .which pretends to civi- 
lization, that we are not more fe- 
cure in our property of every kind^ 

thaa 
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*than if we were favages. Per- 
haps we are, upon the whole, h/s 
{6 ; for I much queftion whether 
there is to be found a people upon 
earth, who fuffer in the invafion 
of their properties as we do. 

Some have faid, that a fcruplc 
of confeience in Judges^ prevents 
the execution of the laws againft 
certain offences — that they think 
them too fevere for the offence, 
and therefore conftantly reprieve 
thofe who are convidted. But I 
do not apprehend that this is at 
all the province of a 7«^^^— what- 
ever laws the parliament fees ne- 
cefTary to en aft, the Judge ^ agree- 
ably to his oath of oficey is bound 
*£o declare and pronounces and 

hi£ 
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his (landing between the judgment 
and execution, is taking upon him- 
fclf, not only to be wifer than the 
lav/, but a power, which, if wan- 
tonly and caufelefsly exerted, muft 
render the moft important and fa- 
lutary laws contemptible and ufe- 
lefs. — The Judge^ in fuch a cafe as- 
this, fets himfelf above the law, 
and prefumes to exercife an au- 
thority with which the conftitu- 
tion has not intruded even the 
crown itfelf. We all know how 
a difpenftng power over the penal 
laws was attempted in the days- 
of kings who aimed at arbitrary 
power, by fetting themfelves a- 
bove.the laws, and wanting to 
govern without them i and we 

alio 
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alfo know what this ended in. 
But where is the difference, be-r 
tween the arbitrary prevention of 
trial, and the arbitrary prevention 
of execution ?— the former ^ per- 
haps, may be more glaringly ar* 
bitrary, but the latter will anfwer 
the fame end. 

That the king has an inherent 
power to pardon all offences a- 
gainft his crown and dignity, is 
mofjt certain : and very dreadful 
would it be, if he had not fuch 
a power; for ot4ierwife we fhould, 
in very many cafes, which might 
be mentioned, be liable to fuffer, 
however innocent, if once con- 
vifted, through the malice or 
wickednefs of our fcUow-fubjefts. 

But 
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But will any body contend, that 
the conftitution, by intrufting the 
crown with the power of pardon 
for the moft falutary purpofes, 
could ever mean to fet it above 
the law, fo as that the execution 
of it ihould wholly depend on a 
wanton and arbitrary exercife of 
this prerogative, to the utter fuf- 
penfion and fubverfion of all law 
whatfoever ? 

So the Judges have a power to 
reprieve: and thankful may we be 
that it is fo; for, by this, they 
are enabled to fave lives which 
ought not to be taken away. For 
inftance — a Judge perceives pre- 
judice and malice in the jury^ 
a fixed determination, right or 

wrong, 
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Wrong/ to convift the prifoner ; 
the evidence by no means proves 
the cafe ; the Judge y accordingly, 
in his direction to the /rry, takes 
due notice of this, and leaves the 
matter to ^tjury in favour of the 
prifoner; notwithftanding which, 
they find the prifoner guilty — 
here it becomes the ^udge'% duty 
to reprieve, and recommend the 
convidt to the royal mercy, of 
which fuch a convidt is undoubt- 
edly an objeft. So, where there 
is a contradiction and contrariety 
of evidence, and, though the jicry 
convift, the Judge is by no means 
fatisfied in his own mind of the 
gxiilt of the prifoner. — Likewife, 
in cafes where there is a doubt of 
E the 
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the law— or where life may de- 
pend on vague and uncertain 
words in an ad of parlianient, of 
very doubtful conftruftion — or 
where fads appear after the con- 
demnation, which inconteftibly 
prove the innocence of the con- 
vi£t. In thefe, and in fome few 
other inftances which might be 
named, the Judge is not only juf- 
tified in reprievingy but would not 
execute judgment in meuj if he 
did not. 

But to exercife this power of r^- 
frieve wantonly, and indifcrimi- 
nately, fo as to Jave felons only 
becaufe they are condemned i to 
defeat the end of the law by a 
mere arbitrary difpenfation of a 

Judge, 
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Judge i who, to gratify Kx^ feelings 
as a man^ violates his oath and duty 
as a magifirate^ is to abufe a moft 
falntary power to the moft mif- 
chicvous purpofes. It makes void 
the law ; — its terror, and there- 
fore its beft ufe, is no more — the 
* innocent public fuflFcrs, the guil- 

• TMj defines plty^ as — «* -^gritudo 
*' ex miieria alterius injuria laborantis"— - 
" an amdet/y care, or forrow (of mind) 
*' excited by the mifery of another, labour- 
*' ing under injury." If this definition 
be juft, one (hould think, that the injured 
public, rather than the injurious robber, 
ihould be the objed of the magiflrate's 
compaffion. 

It was a fine faying of the great and 
good lord chief Juftice Hale---'* When I 
** find myfclf fwayed to mercy, let me re- 
** member, that there is a nurcy likewife 
^ doe to the country.*' 

E 2 ty 
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ty invader of its property tri- 
umphs. 

A foldier, in one of the laft en- 
campments, took to marauding, 
and ftole whatever he pleafed 
from the poor cottagers, whofe 
misfortune it was to dwell in the 
neighbourhood of the camp. He 
particularly fixed on a little gar- 
den belonging to two old people, 
a man and his wife, and ufed to 
come in open day, in the fight of 
the owners, and tAke their cab- 
bages, and other fuch-like things, 
for his own purpofes; the poor 
old woman had often remonftrated 
with him on thefe occafions, but 
only got oaths and curfes, and 
threats for her pains. One night 

(in 
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^in the middle of the night it was) 
this villain forced open the door; 
thefe poor people were in bed; 
and he dragged the woman out 
of bed, to her infinite terror and 
aftonifhment, made her tell where 
their money was, and robbed them 
of their little all, which amounted 
to ^ve Jhillings. Thefe circum- 
ftances appeared to demonftration 
on the trial, and the fellow was 
convifted of this atrocious and 
ihocking fadt. He received fen- 
tence of death. He was * re- 
prieved before the Judge left the 
town ! 

At 

• If this aifair had happened in a rich 

and opulent family, and the lady of the 

houfe had been dragged out of bed at 

TE J midnight. 
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At an affizes after this, an high- 
wayman was convifted, on the 
cleareft evidence, of a moft au- 
dacious robbery in the day-time. 
Three ladies were together in a 
chariot, two of them very young. 
The robber overtook the chariot, 
and, with the moft horrid oaths 
and imprecations, fwore he would 
blow out the coachman *s brains 

jnidnight^ and the houfe robbed'^'what 
Judge would have dared to reprieve the 
offender ? yet, iflt had been done in thai 
€a/e, it would not have been fo injurious 
as in this, becaufe the rich can afford, in a 
great meafure, to defend their houfes, by 
dogs, fervants, arms, &c. whereas the 
poor have no defence, but the law. l£ 
this be withheld, they are totally defence- 
lefs. 

V if 
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if he did not flop. On the cha^ 
riot being flopped, the villain 
held a cocked fiftol to the bread 
o( one of the young ladies, for 
about a minute and an balf{xK\% the 
coachman fwore pofitively) and> 
in this fituation, he plundered the 
ladies of fome money. During 
this tranfaftion, we may well fup- 
pofe the terror of the young lady 
to be very great, and to be not a 
little heightened by the fellow^s 
threatening to fhoot a poor wo- 
man, who fl:opped by the fide of 
the carriage, if fhe did not walk 
on. 

The perpetrator of the above 
audacious faft, was an old of- 
fender, who had twice before 
E 4 beea 
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been indifted, tried, and con- 
vidted of highway robbery — once 
at an aflizes for the fame county, 
in the year 1777, for robbing 
a gentleman on the highway, 
of twenty -two pounds twelve 
Ihillings. — Judgment was refpited 
at that aflizes, becaufe he was 
fick, and could not be brought 
up to receive fentence; but he 
afterwards received his majefly's 
moft gracious and free pardon. 

Afterwards, at the Old-Bailey, 
in September feflion 1782, he was, 
together with a comrade of his, 
convifted again of a robbery on 
the highway, and again received 
fentence of death — he was re- 
fpited— and, in December feflions 
5 following. 
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following, received his majefty's 
mercy, on condition of tranfpor- 
, tation to Africa^ during his na- 
tural life. — Afterwards, viz. on 
September 17th, 1783, he again 
received his majefty's free par- 
douj and was difcharged. — 
Some 'months after this, viz. in 
May 1784, this incorrigible vil- 
lain committed the robbery on 
the highway, mentioned above, 
on the three ladies j of which he 
was, after an impudent alibi de- 
fence, convided on the cleareft 
evidence — received fentence of 
death — and was reprieved before 
the Judge left the town * 1 ! 

I heard 

• The good efFefts of this kind of le- 
nity, were felt, in $hc county where this 

happened. 
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1 heard the hiftory* of this 
'fellow, at the affizes where he 
was laft tried: it was publicly 
talked ofi and if the ^Judge did not 

happened* very early after the Taid affizes. 
<— Three poil-chaifes were robbed at noon- 
day, in their way to London ; and, fome 
time after, a lady in her carriage was 
robbed at eleven o'clock in the morning* 
Another was robbed in the day-time, 
within a few yards of her own door* Af- 
terwards, three ladies in a poft-chaiie 
were robbed at one o'clock at noon (No- 
vember the 6th, 1784) by two highway* 
men, whom I faw purfued, and heard 
they were taken, a few miles o£F, by the 
purfuers. 

* That was, in general* that he had 
been Mv«V# before co&vi<5led« and pardoned 
—but I have extra<5ted the particulars 
iLbovf mcfitioacd firo« authentic cefti£* 

hear 
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hear it, it could only be, becaufc 
reprieves are too much of courfe^ 
to be fuppofed to need any en* 
quiry into the charadters and cir- 
cumftances of thofe on whom they 
are bellowed. 

This offender, like numbers of 
others, having done fo much to 
be bangedy is not to take any blame^ 
to himfelf that he has not Jucceed^ 
ed : he muft at prefent confole 
himfelf and friends, like the heroic 

** 'Tis not in mortals to command fttccefs^ 
•'Wc will ilo more, Sbmpilonius, we'll 
difirvt it.'* 

The above two cafes ftand as 
proofs of that wanton and dange- 
rous 
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rous abufe of power, which, if not 
checked, muft overturn the whole 
fyftcm of our criminal laws, and 
leave the public to be plundered 
at the will of individuals. 

In France^ capital ofFences /el- 
dom, if ever, meet with a relaxa- 
tion of the laws — robberies and 
burglaries efpecially — -and there- 
fore they are very feldom * heard 

of. 

• In the days of ^een Jnnif during 
the war in Flanders^ when the Duke of 
Marlborough and Prince Eugeni command- 
ed the allied army ; a foldier, under the 
immediate department of Prince Eugene, 
was condemned to be hanged for ma- 
rauding. The man happened to be a 
favourite with his officers, who took great 
)>ain8 to fave his life ; and for this pur- 

pofe 
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of. I believe, in no country but 
this, are felons fafe from the law j 

and 

pofe interceded with the Princi, who re- 
fufed abfolutely to grant their requeft. 
They then applied to the Duke of MarU 
borough, begging his Grace to interfere : 
he accordingly went to Prince Eugene i 
who faid, he '* never did, and never 
'' would, conient to the pardon of a ma- 
'*rauder." — " Why," faid the D«>f^, 
" at this rate, w§ fhall hang half the 
'* army. — I pardon a great many."— 
" That is the reafon," replied the Prince, 
** that fb much mifchief is done by your 
** people, and that fo many fuffer for it, 
*' — I never pardon any, and therefore 
** there are very few to be puniihedin my 
y department." — The Duke ftill urged 
his requefl j on which the Prince faid— 
" Let the matter be enquired into, and if 
y your Grace has not executed more than 

«Mhave 
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«nd therefore there arc ten ^ 
the number of felons amon^ 



I 1 



«* I have done, I will confent to the 
•* don of this fellow."— The proper 
quiries were accordingly made, and 
n ambers tamed out very highly in fa 
of Prince Eugene ; on which he faid t( 
Duki'^** There, my Lord^ you fee th< 
*' nefit of example. — You pardon $n 
•' therefore you are forced to exe 
*' many ; I never pardon one, there 
•'/^rw dare to offend, and, of courfe, 
*«//w fuffcr." 

The reafoning, which may be di 
from the above, on the fide of ftrid d 
pline, is not only applicable to fleets 
-armies, but to all government whatfoe^ 
the civil interefls of fociety can no ot 
wife be protefted, than by a due and 
tain execution of the laws. The Mar 
of Beccaria obfcrves very truly, thi 

*'a 
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than in any other country. No 
other rcafon can be conceived for 
this, but the total relaxation of 
difcipline, the little confideration 
that is paid to the peace and quiet 
of the public, and the almoft 
certainty of efcape from deatb^ 

•*' a irfs ptinilhinent, which is certain, will 
^* do more good than a greater^ which it 
•• uncertain^* 

The above anecdote may alfo krvt as 
«n illuftration of thofe feeraiag para- 
idoxes— 

Crudelitas parunSf Linitas puMient ^ 

•and is exceedingly applicable to onr pro* 
cccdings, with rcfpeft to punitive juftice, 
•as adminiftered in this kingdom ; where 
fo many wretches fuffer, for crimes, which 
they have been tempted to commit thro* 
hope of impumtj^ 

' with 
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with which the minds of robbers 
are impreflcd. Certainty of pu- 
nilhment carries a terror to the 
heart, which is not eaSly over- 
come ; but when that certainly de- 
ereafes, the terror will decreafe in 
the fame proportion. 

Dr. John/ony jn his Journey to. 
the JVeftem IJles of Scotland^ tells. 
us — that " the mountaineers arc 
** thievilh, becaufe they are poor, 
^* and, having neither manufac- 
*^ tures nor commerce, can only 
'^ grow richer by robbery. They 
" regularly plunder their neigh- 
*^ bours, for their neighbours are 
" commonly their enemies ; and, 
" having loft that reverence for 
" property, by which the order of 

«f civil 
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«^ civil life is preferved, fodn 
«« confider all as enemies whom 
^^ they do not reckon their friends, 
*^ and think tjiemfelves licenfed 
** to invade whatever they are not 
«' obliged to prote6b/' 

This ingenious author then 
prefents us with a very different 
fcene, which may ferve to illuf- 
trate and enforce what has been 
faid before in thcfe papers. 

*^ By a JiriSl adminiftration of 
" the lawsy fince the laws have 
" been introduced into the high- 
" landsjthisdifpofition to thievery 
'^ is very much repreffcd. Thirty 
" years ago, no herd had ever 
" been conduced through the 
*' mountains,, without paying tri- 
F " bute 



«* butc in ih€ night to fomc ctf 
^*thc clans; but cattle arc now 
*^ driven, and paflengcrs travd 
" without danger, fear, or molef- 
•« tation." Page 98. 

Again, page 214. 

" I doubt not, but that, fincc the 
^* regular Judges have made tl^eir 
^« circuits thro' the whole country, 
** right has been every where more 
** wifely and more equally diftri- 
*^ huted/^ 

*« The roads are fecure in thofe 
" places, thro* which, forty years 
«^ ago, no traveller could pafs 
<« without a convoy." Page 215^ 

Such are the happy confequen- 
ces of " a ftria adminiftration of 
«^ the laws," in an almoft favage 

counta*y : 
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country: whereas^ by aft undue 
relaxation in the adminiftTation 
-of cthc laws, we are, in this civi- 
lized part of the ifland, almod 
in as bad a condition, as the high- 
lands of Scotland vf ere y before they 
had either Judges or Jaws among 
them. 

The public have an undoubted 
right to look up to the Judges 
of the land for proteftion and 
fafety 5 and thofe laws, which are 
the birthright of every fubjedt, 
from the highell to the lowcft, 
ought to be employed in the de- 
fence of their perfons and pro- 
perties jttQixi violeflQC and out- 
rage of every kind: if this be not 
the cafe, every man muft ftand 
Fa in 
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in dread of perpetual injury ; and 
has a right to complain^ in the 
loudcft and ftrongeft terms, of 
thofe, who, inftead of preventing 
ihcfc diforders> are little better 
than acceffarics* before the fact 
to the daily commiflion of them. 

* This featimcDt is finely toacbed by 
^c? iftimiiabk S^^it'^^art — ^Meafure for 
lkl<«riire> A^ L Sctne 4^ 

J*m. A* I't'tfwi' :,t war C-oj? 
"i^ kmiiitfjl :■>/-« ^-^-^ /^ff^*-'^* '^'c^jz vam 

I Ism m LutF^ An^t^ 

S(^ <;sifui I Oid QKm xio: .'«r wt ii&i rhiar fae 

This 
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This 

' Savior enfe 
Parcendi rabies^ 

io far from dcferving the facred 
name of mercy^ is in faft the 
higheft cruelty. 

In the firft place, it encourages 
the daHng and profligate to prey 
on their fellow fubjefts, infomuch, 
that no man is fafe but the robber 
himfelf. 

Secondly. It draws forth many, 
by the hopes of impunity, to com- 
mit adtions, which in the end bring 
them to an ignominious death — in 
all fuch inftances, it is no better 
than murder. 

Thirdly. It fo deftroys the force 

of the examples that arc made, as 

F 3 to 
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to take away their terror^ confc- 
.quently their ufe ; and this is na 
better than throwing away the 
lives of thofc who are executed-^ 
and if fo, little better than mur- 
der. 

Fourthly. Though the number 
of the executed are comparatively 
feWy with rcfpeft to the numbers 
that are condemnedy yet they are 
fofttively many i fo manyy as to. 
Ihock the humanity of every man 
that has not loft all feeling-^ 
and this is the confequence of a 
precarious and uncertain admini- 
ftration of juftice ; for, were juf- 
tice invariably and fteadily admi- 
niftered, according to the laws, 
and to the duty of thofe who arc 

to 
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o difpenfe them— -as ofFenccs 
vould be fewy fo would cxecu- 
ions htfew alfo. 

Fifthly. What a difcourage- 
Xient doth this fame parcendi ra^ 
nes give to the zeal and care of 
he inferior magiftrate ! when> 
iftcr much trouble, and fome ex- 
^ence, in many cafes, he is to 
:ommit an offender for trial, no 
Dther end is anfwered, than exhi- 
biting a mere farce at the next 
iflizes, where the purpofes of 
uftice are to be defeated, and 
confequently to be laughed at 
by every thief in the common 
gaol. 

Sixthly. This throws alfo a 

great damp- on profecutions ; for 

F 4 to 
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to what purpofe * is it that a man 
Ihall travel many miles, perhaps 
ahnoft three parts over a large 
county, with a number of wit- 
neflcs, when, after all, it is ten 
to one that the example, which 
he feeks to be made for the fake 
of the public, is turned into an 
encouragement to other thieves, 
to rob him as he returns home. 

Seventhly. As it is the glory of 
a fociety, that peace and good 
order are maintained within it, fo 

* £^id trtftes quarimouia^ 

Hi non fupplicio culpa rectdhur ? 

HOR. 

But wherefore do we thus complain. 
If juftice wear her awful fword in vain ? 

Fkakcis* 

is 
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is it the reproach and difgrace of 
any people, that all manner of 
violence and rapine are encou- 
raged, by a partial, uncertain, and 
inadequate execution of the laws. 
Eighthly. How fhocking is it 
to confider, that in a trading coun- 
try like this, where perfons are 
obliged to travel at all hours, that 
no man can ftir out a mile from 
his houfc, without an apprehen- 
fion of being robbed, and perhaps 
murdered ! for of late, we have 
had inftances of the moft favage 
barbarity exercifed on the perfons 
of his majefty's fubjefts, whofe 
fate it has been to be met by rob- 
bers. 
For the above, and for many 

other 
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Other rcafons which might be ad- 
duced, I cannot help fubfcribing 
to that faying of Machiavel, that 
— " Examples of juftice are more 
^< merciful^ than the unbounded 
" exercife of pity/' 

But perhaps it will be faid> thac^ 
though fo few capital convids arc 
puniihed with dratbj according to 
law, yet they are puniihed either 
by tranfportation, or by being 
fent, for a term of years, to work 
on the Thames, in raiCng ballalb. 
— Still neither of thefe exhibit the 
example which the laws ordain 
and require to be made : and fad 
experience has long taught us, that 
the latter of thefe punidments has 
been attended with an increafe of 

aU 
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all kinds of villainy. — How {hould 
it be othcrwifc ? for how is it 
pollible to conceive a more dread* 
ful and dangerous fchool of ifvi* 
quity, than i place, where vil- 
lains from every part of the king- 
dom are brought into an intimate 
acquaintance ? — where they arc- 
connefted in wickednefs as in buf- 
fering — and where even the young; 
beginner, who, when he firft ar- 
rives, not having loft all fhame, 
might othcrwife reform, is fvfe to 
be hardened by the companions 
with whom he aiTociates^ and to 
have every principle of humanity 
dcftroyed from within him. — He 
then comes forth, replete with 
mifchicf — - and ten-fold more a 
5 villain 
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villain than when he was faved 
from the gallows, to the no fmall 
detriment of the innocent public. 

As fovtranfportationy there might 
be fome hope arifc from it, if, as 
in former times, the laws were 
executed on thofe who return from 
it ; but it has lately been the fa- 
ftiion to pardon this crime alfo, 
fo that the public is almoft left 
without any refource at all. 

I myfelf have feen, and very 
lately, at a country affizes, two fel- 
lows, who ought to have been 
hanged the affizes but one before, 
(the one for an highway robbery y 
the other for a burglary) but re- 
prieved ; and having received his 
raajcfty's mercy, on condition of 
tranfportation 
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tranfportation — tried for breaking 
pri/on, and for being at large, &c. 
They were both convicfted, and 
condemned for this laft offence 
—and both again reprieved — to 
the no fmall edification, comfort, 
and encouragement of the pro- 
fligate and mifchievous of all de- 
nominations. 

Throughout thefe papers, I have> 
as much as poflible, avoided nam- 
ing perfons, times, or. places* — I 
have done this, becaufe I mean 
not to be thought iavidious with 
refpeft to, individuals, but only to 
offer* my fentiments/on fubjeds 
which I cannot but deem of the 
moft ferious confequence to fo.- 
ciety. 

As 
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As for the fubordinate means 
of preventing robberies-^fuch as 
encouraging induftry, lefiening 
tht numbers of ale-houfes, public 
places of diverfion, &c . -^ thefe 
things, as well as every other that 
can be faid on the fubjeft, are fo 
obvious, as almoft naturally to 
fuggeft themfelves to every per-^ 
fon's mind that thinks at alK 
However, thefe points are well 
difcuffed in a pamphlet publifhed 
by the late ingenious Henry Field- 
dng, Efquire, printed for yf» Mil'* 
iar, in the year 17515 intitled> 
^^ An Enquiry into the Cau/es of the 
*^ late Increa/e of RoiterSy'* &c.— 
a book containing many learned 
and wife obfervations, and which 

I could 
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1 could wifti to be red over care* 
fully, by every order of magi-. 
ftrates within the kingdom. 

But it is to be feared, that our 
difordcr is got to fuch an height, 
that no palliatives will now avail; 
there muft be an end of the police 
itfelf, unlefs the laws give it their 
fupport i and this can only be done, 
by a ftrift and faithful difcharge of 
duty, in thofe who are called into 
the high offices of magiftracy* 
Then will the laws be feared, the 
difpcnfers of them refpefted, our 
lives and properties be fecured, 
and the honour of this kingdom 
vindicated from the afperfions of 
our neighbours on the continent, 
who look upon us as little better 
^han a nation of banditti. 

A Judge 
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A Judge who can fee a fellow- 
creature (land before him, under. 
circumftances of the deepeft guilt, 
and expofed to the fevereft pu- 
nilhment, without feeling the ut- 
inoft pity and compaflion> mud 
be a monfter in nature j little bet- 
ter muft he be, who does not 
gladly embrace every opportunity 
of ibewing mercy y where it can be 
done confiftently with the fafety 
and welfare of the public : — but, 
on the other hand, the/e ought 
to be uppermoft in the Judged 
thoughts i for where tbefe are fa- 
crificed in any degree, it is not 
mercy y but folly and injujiicey to 
reprieve i and fuch reprieves hav- 
ing, no doubt, brought more to 

the 
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the gallows than they have tvef 
favcd from it, are not to be efteem- 
cd a6ls of mercy, but are a fpecies 
of cruelty. The drawing in men 
to commit capital offences, under 
a notion of impunityy is very mif- 
chicrotis, not only to the crimi- 
nals themfelves, but to thofe who 
fuffer by their outrages, I can- 
not help thinking, that, in forft 
€onfcitntia.y a Judge^ who- wantonly 
and caufelefsly reteafcs a thief fronl 
the punilhment of the law, is an- 
fwerablefj not only for all the 

mifchief 

t The famoua KilUgnw is faid to hava 

come to court one morning, and on King 

Charles the Secottd'i aCking him— '« What 

*• news?"—'* Ytry bad," faid KiUigre-w 

G ** —there 
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mifchief fuch a villain does after- 
wards, but alfo for all that may 
be done by others, who take ad- 
rant age to offend from the ex- 
ample of fuch ill -grounded cle- 
mency. 

There is alfo a great defeft in 
the manner of psiBing/enfence of 

" —there is a report, aboot town, that 
"your majify robbed and murdered a 
•• man laft night in the ftrect."— «♦ What 
«• mean you V faid the King.^*' I mean,*^ 
replied the other, '' that the man whom 
'' your majefty would pardon, againft the 
** advice of your beft friends, hath com- 
** fflitted the fa6b which I mentioned, and 
" all the world lays this bnfinefs on your 
« majefty." — " Ods-iifti, " quoth the 
King, " I am forry for it — but I will da 
" fo no more." 

death 
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death on criminals. It is for the 
good of the public that this fhould 
be done with the utmoft folcm- 
nity, not only to imprcfe the con- 
vifts with a due fcnfe of their 
crimes, but alfo to convince them 
of the juftice and rcdtitudc of 
their fentence. Add to this, the 
infinite fervice it muft be of, to 
imprefs alfo the minds of the 
ftgndcrs-bywiththefe things. But, 
inftead of deferring the fentence 
till the end of the affizes, when 
the trials are over; inftead of call- 
ing to the bar all the criminals at 
once, and addreffing them in the 
moft pathetic manner upon their 
feveral fituations, that all who hear 
may be apprized of what the law 
G 2 is. 
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xsy and what are the confequehce^ 
of offending againft it—it is now 
too often the fafhion to pafs fen- 
tence on every criminal as he is 
convifted : and this with rarr 
little preface : fo that bjr the dc- 
fultory nnanner in which it is done^ 
•and the frequent repetition of it, 
k becomes fo familiar to the hear- 
ers, as to lofe almoft all its cEk€t, 
and one grand end of the Judge's 
office is fadly defeated. 

Fcrmsy confidered abftra4ft^dly, 
or merely in thcmfelves, arc tri- 
fling matters — but when relatively 
confidered, as adding folemnity 
and dignity to the Judge^s office, 
arc of very great and ferious im- 
portance > and, perhaps, a Judge 

owes 
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owes more of that veneration and 
relpedt, which is paid him by the 
multitude, to the forms obferved 
on his approach, and at his ap- 
pearance, than to any of his per- 
fonal qualifications, however emi- 
nent thefe may be. — The dignity 
of a magtftrate very mainly con- 
fifts in the f<n'ms which furrouiid 
him ; therefore to depart from any 
of thefe, is to leflfen his own ini- 
portance, as well as that of his 
office. This has been too mtich 
done by fome, and I wi(h it may 
not' be followed by others. A 
contempt of magiftracy muft be 
fucceeded by a contempt of the 
laws themfclves ; therefore evei^y 
man who wifties well to the laws, 
G 3 fliould 
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(hould be careful to maintain that 
confequcnce and dignity, with 
which the office he bears has wifely 
invcftcd him, and without which, 
firft his perfofiy then his authority 
will be defpifed. 

What has been faid in the fore- 
going pages, is more immediately 
applicable to Judges on the cir- 
cuits. They arc the magiftrates 
who are appointed to carry juf- 
tice into every remote part of 
England ; and on their due exe- 
cution of their high and impor- 
tant office, the whole country muft 
look for peace and fafcty : thefe 
are what every man has a right to 
enjoy, as far as the laws can enfurc 
them to him; therefore, to rob 

thofe 



C 87 ] 

thofe laws of their effcd, by a 
carelefs, partial, or inadequate ad- 
miniftration of them, is a breach 
of tnift of the moft dangerous 
and mifchievous kind : notwith- 
itanding this, fuch an adminiftra- 
tion of the laws has been long 
creeping in upon us, as the length 
of the gaol-calendars, more efpc*- 
dally in the home counties, too 
plainly teftify.— I know that many 
other caufes are invented for this, 
ibme even lay it upon the laws them* 
felves — but no man has a right to 
.do this, till thofe laws have been 
fteadily, ^ faithfully, impartially, 
and uniformly executed in every 
part of the kingdom. 'Tis this, 
4Uid this alone, that can deliver 
. G 4 us 
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.tis from At dreadful fittsatton to 
which wc are now brought, unexo* 
ampled in former times-*-«iA/ tho' 
^iey might be, ftill ti>efe zxtmorftm 
—The f eafon of this is, that there 
is almofi: an univerfal want of 
difcipline, a general failure of at« 
tcntion, in oiir fuperior magi- 
^ates, to the vaft importance e£ 
fnmitive juilice : this induces the 
wicked and profligate to become 
itill moTC fo; having fo manjr 
xhances in their favour, they very 
Jittle concern themfelves about 
x9nfequen€tS'--OYy as a wife king faid 
— ^* ]ftecaufe fentence againft an 
" evil work is not executed fpeedi-- 
cf ly — (and we may alfo fay— r/r-? 
^^ tainly) therefore the heart of 

«*the 



£ 89 1 

f^ the fons of men is fully fct in 
•« them to do evil." 

As to tat Metropolis, we may 
Sxf of every part of it, as 55k- 
venal fays of Romey in its worft 
cftatc— 



- SiutfpoUet te 



Non deeriti claufis dotnibus poftquam omnis ubi^ 

que 
Fixa catenatdt filuit compago iabernam 
^interdum et ferro fubitus grajfator agtt rem^ ' 
Mrmato quoties tuttt cuftode tenentur 
Et Pomptina palus^ & GalHmtria pisms. 
jHc inde buc 9mHes tamquam ad ^itmfia cur* 

nmt. 
^ftB^firnaee §r€nfes^ put mm mcude catena f 
Maximus in <vinclisferri moduSf ut timeaSf ne 
Ymmr defidat^ ue marr^e ^faratlu dejint. 
Felices proa<uorum aia*voSffelicia duas 
Secula^ qua quondam^ fub regibus atque tri^ 

buttisp 
Fidirunt uno contentam career e Romam. 

SAT.iii, 1. 30a— 3'4- 

Thus 
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Thus excellently imitated by 
Dr. Johttjon 

in vain, theie dangers paH^ your doors 

yoa cloie» 
And hope the balmy bleflings cfrepofe : 
Crael with guilt, and darine with defpair^ 
The midnight murd'rer burfts the faith lefs 

bar ; 
Invades the facred hour of filent reft. 
And plants, nnfeen, a dagger in your breaft. 
Scarce can our fields, fuch crowds at 

Tyburn die. 
With hemp the gallows and the fleet fopply. 
Propofe your fchemes, ye fenatorian band^ 
Whofe ways^Bnd n^eans fupportthe £iik- 

ing land ; 
Left ropes be wanting, in the tempting 

fpring. 
To rig another convoy for the king. 

A (ingle jail, in Alfred*s golden reign. 
Could half the nation's criminals conuin : 

Fair 



i: 91 ] 

'^Fw JuiUcetheDy without con ftraint ador'd. 
Held high the fleady fcale, bat deep'd the 

fword ; 
No fpies were paid, no ipecial juries 

known, 
Blcft age 1 but all 1 how different from 

oar own ! 

The caufe of all this is one and 
the fame, both in town and coun- 
try, viz. the uncertainty of pu- 
nifliment, and the almoft certainty 
of reprieve. That there are fo 
many executed in London^ is very 
fhocking to be confidered i but it 
is more (hocking ftill to conceive, 
that, perhaps, not even a few of 
thofe many would ever have fuf- 
fered, if the multitude oi reprieves 
that are granted to far the greater 

majority 
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majority of conTi6b9 did not take 
t>ff the force of the fad examples 
which are made, fo as to leave the 
chance of life at leaft three to 
^e in favour of the guilty. Hoiv 
injurious is this to thofe who are 
executed ! How monftrous is it to 
take men's lives away under pre- 
tence of example, and yet do this 
with fuch a partiality, as to dc- 
ftroy the very end of their fuffer- 
ings, by fo far weakening the force 
of that example, as to render it 
void and of none efFedl ! 

I remember, and not very long 
ago, an inftance of one villain 
who tried all he could (except 
murder) to get himfelf hanged, 
but he could not efFe(3; it.~He 

once 
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once lucceodcd fo far, as to be tied 
tip to the gallows'at "Tyburn-^ where 
an old comrade of his, juft as the 
cart was going to be drawn away, 
called out to the Sberiffy that> 
<^ the man was innocent of the 
•* fa6k for which he was going to 
** be executed, and that he (the 
« faid old comrade) aftually com- 
«* mitted the robbery himfclf, and 
«« hoped that the Sheriff vfovXdi not 
•'execute a man wrongfully/* 
The Sheriffs very humanely, flop- 
ped the execution, and fent an 
account of this to the Secretly 
of State's office : an order came,! 
to carry the man back to New- 
gate I from whence he was foonr 
tfter difcharged. Thus was the 
^.. / famous 
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farttous Patrick Madden preserved 
for future mifchief. His friend, 
was hanged for a robbery the very. 
. Aext feifions. 

After this, Patrick was tried for 
a very dreadful riot in Moorfields^ 
and fcntenced to feven years im- 
prifonmcnt in Newgate i was re- 
leafed from thence in the riots of 
1780 — he then went on with bur- 
glary and houfe-breaking> and took 
young fellows under his tuition^ 
to bring them up to his vocation. 
•—On one of his expeditions, with, 
his pupils, into a fhop, which they, 
robbed, he was difcovered, taken,, 
and capitally convifted. Not- 
withftanding this, he was repriev- 
ed for tranffortation — he was after- 
wards 
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vards found at large, and tried for 
returning from tranfportation— -» 
of this he was convifted, and a- 
gain received fentence of death, 
—he was reprieved again to be 
tranfported — when on board the 
fliip, he made an hole in the bot- 
tom of it, and in the cpnfufion 
which this occafioned, he got on 
fliore — was retaken, and brought 
to the bar at the Old-Bailey — 
where, inftead of being remanded 
to his former fentence, he was told 
that he muft be fent abroad. — He 
refufed to accept this, " unlefa 
** they ufed him better, while he 
«« flayed in Newgate 5 for," he 
faid, '^they had chained hiip to 
" the floor, and if he was not to 

<< have 
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*• have more liberty, he would not 
*^ accept of the offered mercy.*^ 
The (then) Recorder told him, 
that he fliould be executed as that 
day fe'nnight. This abated the 
hero's obftinacy and courage, 
brought him on his knees, and 
made him fue, in. the moft abje6t 
terms, for mercy. This was grant- 
ed him. — After this, he was re- 
imbarked for Africa : fince which, 
various have been the reports con- 
cerning him. Some have faid,* 
that he was hanged at the yard- 
arm, for mutiny on board the fhip 
at fca. — Others fay, this report 
was groundlefs — for that he has 
fince been feen at large in E»g-- 
land. — What the truth is, I know 
6 not— 
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not— but this every body muft 
know, that one inftance of this fbrr, 
muft tend to harden more villainsj 
than the execution of fifty people 
can difmay. It carries with it an in- 
ftance o£ partiality, thafi is horrible 
in itfelf, as well as a very high 
refleftion on the diftributive juf- 
ticepf this country, which will not, 
and ought not eafily to be effaced. 
The account which is above 
given of this malefaftor, I conr 
fcfs to have recoUeded from the 
public prints > and, although they 
sire not always to be depended oa 
with refpeft to particulars, yet, in 
general,-! believe the above ac- 
count to be true, having had a 
confirmation of. the. fubftance of 
H it. 
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it^ from ptrfons well acquainted 
with this fort of tranfadiohs.' 

The matter of reprieve is tranf- 
aisled differently in London and 
Middlejex^ from what it is on the 
circuits. In the former, the cri- 
minalSj after fentence, are remitted 
to the gaolj where they remain un- 
determined as to their fate,^ till 
the Recorder has made his report 
of their fcveral cafes to his Ma- 
jcfty in council. During this in- 
ferval, the various conne6fcions 
which the conrifts have formed 
in life, as well as their natural 
friends, all fet to work^^one has, 
perhaps, a brother who is fcrvaiit 
to fame Member of Parl^am^nt, 
« a fitter who is miftrefs to fuch 



a one^ 



I 99 i 
a one, or perhaps to fotne greattf 
man ^ in fhort, the higher pow^ 
ers are got , at -, and, by fome . 
means or other, the royal car is 
abufed — the royal mercy extended 
to the greateft villainies -^ and 
*^ refpites, during his Majefty's 
« pleafuFc/' reduce the number 
of names in the dead- warrant to 
about one third of the cajntal con- 
vifts— thefe are hanged-^the reft 
frequently, o( late years, feflt for 
further inftrudions, in all kinds 
of the moft dangerous villainies, 
on. board the bulks in the rivet 
^ Thames ; tilt, at tbe eslpiraition of 
their tinie^ they come fcwth^ aban- 
doned^ to tbclaft degree-wioereaf- 
twecafa think of em^^^oying thcsA> 
H 2 and 
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and now their mod accomplifhcd 
wickednefs is to be let loofc on 
the innocent public ; and, edged 
with defperation, no ftrcct, no 
road, no houfe, is fafe from their . 
terror. 

In the feveral counties where the 
^zes are held by the Judges on 
the circuits, reprieves are the 
immediate aft of the Judge him- 
felf } who muft know the truth of 
every cafe that he tries, fo that he 
cannot be impofed on by mifre- 
prefentation, or by falfe report: 
and this renders him the more in- 
cxcufable to the public, if he re- 
prieves improperly. He has no 
power to alter the fentence from 
one thing to another, as from 

hanging 
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hanging to tranfportation : but he 
has a power to reprieve/ which 
(that the criminal may fuffer as 
little even in mind as poflible) his 
Lordfhip ufually does — ^^ before 
"be leaves the /^w;^:"— he then 
fends a recommendation to the 
Secretary of State's office, of fuch 
and fueh perfons, as fit objedts of 
his majefty's mercy ; this is repre- 
fen ted to the king, by whofe com- 
mand a letter is addrefled to the 
Judges of the next afiize for the- 
county, ordering fuch and fuch to 
receive his majefty's mercy, on 
condition of tranfportation, go- 
ing to the hulks, or as the matter 
is, according to the report fent 
l>y the Judge^ Whatever this may 
H3. be, 
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be, the end of the Uw is (Jcfeated 
•— juftice is laughed at-.-and the 
honeft part of the king's fubjefts 
muft fuffer for the injuftice and 
folly of fuch reprieves. 

It has been before obftrved, 
that fome Judges have reprievedj 
for many offences made capital by 
the law, fuch as horfe-ftealing *, 

ihecpr 

* I have juft feen a printed hand-iUl^ 
from Cbert/ey, iit the county of Surrey, 
£gned by many gentlemen and farmer s^ 
complaining (as well they may) of the 
d^ily inerea/e of sHiEP and horsb-stbal* 
INC; and offering a reward of tm/enty 
pounds, to any perfon who fliall be the 
means of convifling an offender. 

This is one of thofe inftances^ which 
. pTove, bow feverely thefe Aifthicfs ace 

felt 
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iheep-ftealing, and the like, be-» 
caufe it is againft their confciences 
to take men's lives away for fuch 
offences as thefe. But how do 
fuch men's confciences difpenfe with 
their folemn oatb of office? They 
are here brought into a very fc- 
rious dilemma— they have fworn 
folemnly to execute the l^ws, but 
their confciences won't let them do 
this, — ^What then becomes of their 
oaths, which are given as fecu- 
rities to the public for the dyC 
execution of jufticc ? Such a Judg^ 
ought to refign his place, and not 

felt by the public ; as well as how gteat a 
caufe that public has ^to complain, of 
thofe who tarn fach mifcreants loofe upon 
their fellow-fubjeft^. 

H 4 trifle 



[ IP4 ] 
trifle thus with the law, with him- 
felf, ,and with his fellow-fubjedts, 
in matters of fuch weighty confe- 
quence. 

. What laws ought to be made, is 
the province of the legiflative 
power alone to determine: but 
when once made, the executive 
magiftrate is not to arrogate to 
himfelf an authority over them, fo 
that they ihall, or fhall not, ope- 
rate, according to the will and 
pleafure of ;an individual.-^If the 
law be too feycre in the opinion 
of the Judges, yet, it is plain that 
the legiflature, when they paffed 
it, thought otherwife, elfe it had 
not been made. But be the law 
wKat it may, none arc anfwcrable 

for 
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^or it, but thofe who make It; 
none are anfwerable to it^ but. 
thofe who violate it ; and none arc 
criminal, as to the difpenfing it, 
but thofe who do not difpenfe it, 
fairly and impartially, to all, wh^ 
are the plain,x:lear, and determi- 
nate objefts of it. 

It was worthy the underftand- 
jng and policy of a low thief, to 
fay to Judge Burnett , once, at Hert^ 
ford aflizes — .-** My lord, it is very 
*' hard to hang me for only ftcal- 
** ing a horfe/'— It was worthy 
the. good fcnfe and wifdom of 
that learned Judge, to anfwer— 
'< Man, thou art not to be hanged 
^' only for ftealing a horfe, but 
** that Jiorfes may not te ftolen."* 

•^ThU 
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•^-This anfwer I could wifh the 
Judges to carry with them, when- 
ever they go the circuit, and to 
bear it in their minds, as contain- 
ing a wife reafon for all the penal 
ftatutes which they are called up- 
on to put in execution : — it at 
once illuftrates the true grounds 
and reafons of all capital punifh- 
ments whatfoever — namely, that 
every man's property, as well as 
his life, may be held facred and 
inviolate.— This, thank God ! is, 
in this country, the conftant care 
t)f the legiflature, and whoever 
counteracts this, deprives us of 
our common birth-right. 

What is the end of dU punifh- 
ment ? [^ To deter men," fays the 

great 
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a merciful Judge (i. c. one wlio 
^^ reprieves all before be leaves f he 
♦^ town'*) is, this — the former is 
a terror to thieves, the latter to 
honefl: men :— which of thefe cha- 
rafters may feed a low pride of 
popularity among the unthinking 
vulgar, and partiicularly among the 
feveral gaols of the kingdom, we 
may eafily determine— but which 
of thefe eftablilhes peace and con- 
tentment of mind in a man's own 
breaft, and defervedly gains the 
cfteem and approbation of all 
thinking, honcft, virtuous, and 
good men, is, I am afraid, too 
little thought of, by fome of thofc 
whom it moft concerns. 
As for the ftrange fuppofition, 

that 
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that thieves don't mind banghg^ 
it is too abfurd almolt to require 
a ferious anlwer. However fhi- 
pid their minds may have grown^ 
however hardened hy the daily 
pra6tice of wickednels, with re- 
fped: to otbers'^ytt there is la cer- 
tain principle, which is very rarely 
eradicated, and that is a principle 
which refpedts tbemfelvesy I mean, 
SELF-PRESERVATION. — The fear of 
death applies to this, and im- 
mediately fets it to work, either 
more or lefs, according to the 
apparent danger which threatens : 
and I will be anfwerable for it> 
that there is no poffible punifh- 
men t which could be devifed, Ihort 
of death, or even that, if it held out 

only 



cmly a faint chance of life, whick 
the moft daring thief would not 
. thankfully accept, while under 
icntence of death. 

I remember to have red an ac- 
count, which very fnlly fervcs to 
llluftrate the above pofition ; and 
of which the following is the fub-^ 
ftance, as well as I can rccoUeft.— 
Many years ago, fomc ingenious 
pcrfon found out, what was called, 
a moft fovereign Jiyptic y it was 
faid to be fo efficacious, that ne> 
haemorrhage could refift its power 
to ftop bleeding. The inventor 
had tried it upon the amputated 
limbs of dogs, horfes, affes, and 
other wretched animals, who were 
chofen to be the fubjefts of hisr 
4 inhuman 
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inhuman experiments. It wai 
then recommended to the obfer-^ 
vation of the hofpital-furgeons, 
under a notion of fucceeding bet* 
ter than the ufual methods of tak- 
ing up the vefTels in cafes of am-^ 
Jjutation, befides the advantage it 
held forth, of faving the patients 
the excruciating torments which 
they endure from the ufual prac- 
tice of taking up and tying the 
veflels. However, the moft emi- 
nent furgeons then in England 
did not chufe to venture the expe- 
riment on their holpital-patients j 
fo that> after feveral applications 
to them, from the inventor of tht 
ftyptic, they declined fubftituting, 
vhat to them appeared jn nmer^ 
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lain, for what they {o long had 
found a certam method of flop- 
ping blood, on the amputation of 
limbs. 

At length the inventor found 
means of applying to the king^ 
(Georgb^ II.) and to get a pardon 
for a criminal then under (entence 
of death in Newgate^ on condi* 
tion that fuch criminal would fub- 
mit to an amputation of the 
thigh^ in the thickefl: and largefl: 
part thereof, and to have nothing 
but the ftyptic applied to ftop the 
bleeding. 

There were, at that time, fevc>- 
ral convi6ts, (if I remember right- 
ly, fcven or eight) — thefe were 
applied toj and each of them ear- 

ncftly 
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iieftly petitioned to be the man 
on whom the experiment fhoulcJ 
be tried. — How this was decided 
I forget; whether by lot — or by 
leaving it to the inventor of the 
ftyptic to chufe the man, who, from 
his appearance of health, and 
ftrength of conftitution, might be 
fuppofed to give the medicine the 
faireft chance — or however elfe it 
might be determined, the choice 
fell on one Chippendale^ who chofe 
to undergo a moft horrible opera-J 
tion, with a bare chance of life, 
rather than meet a certain deathi 
which, in point of bodily pain, 
could not be a thoufandth part of 
what he chofe to fuflrer, for even 
the precarious hopes of life. 

I As 
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As foon as the man was fixecf 
on, the furgeons were defired to 
be prefent at the operation, for 
which a day was to be appointed ; 
but they all refufed this, as well 
as to try the ftyptic in the hofpi- 
tals, though it might fucceed in 
the cafe of this man, or even of 
more; alledging, that they could 
not anfwer it to themfelves, or to 
the public, if they Ihould happen 
to lofe a patient, by even an ac- 
cidental failure of the ftyptic ; and 
therefore, they were determined 
to proceed in the old method. 

There was much altercation a- 
bout this affair ; and, at length, it 
ended in the fellow's faving both 
his limb and his life > for^ as the 

end 



end of the experiment would not 
have been anfwered, by inducing 
the furgeons to try it in the hofpi- 
tals, the inhuman operation on 
riie criminal was intcrdiftcd, and 
he was difcharged out of confine- 
ment, having, on his part, per- 
formed the condition of his par- 
don, by offering himfelf to the 
propofed operation • 
' One fa^ proves more than 
many arguments ; and that perfonr 
muft know little of human na- 
ture, who can doubt> whether, if 
the fame offer were to be made 
again to a gaol-full of capital con- 
vifts, they would not readily con- 
lent ta fave their lives at the ex-^ 
pence of their limbs. 

The legiflature has therefore 
I z annexed 
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annexed death to the commiflroa 
of certain crimes, as the moft 
terrible of all puniihments, and, 
of courfe, as the moft likely 
means to ftir up that horror in 
men's minds, which may deter 
them from perpetrating the evils 
that otherwife they would commit. 
That all this wife and falutary in- 
tention of the law is counterafted, 
and, in a great meafure, defeated, 
by the ill-timed lenity of the 
Judge, is very true 5 but then, in- 
ftead of faying, that "men don't 
*' mind hangings and therefore 
*' fome other mode of punifh- 
V ment fliould be adopted," — let 
if rather be faid, that " they don't 
" much min^di chance of hanging, 
^f which is twenty to one in their 

*' favour. 



t "7 ] 
*' favour^ and therefore let the 
*' law be fo executed, as to leave 
*^ nothing but* a certainty of fuffer- 
*^ ing if they offend, and then the 
*^ law will have its effeft/' 

Our law is not like the law of 
Turkey i which, in many cafes, oweis 
its exiftence, as well as its pu- 
nifhmcnts, to the will and plea- 
flire of a Bajhaw or a Cadi — and 
that, ex pofi faSlSy or after the 
comnaiffion of an offence : — but it 
is the glory of the Englifh laws, 
that they, and the punifhments 
-which they inflict, are known and 
certain, as they ftand in the laW; 
therefore the robber knows before- 
hand what the law gives him to 
€xpe6t, and fo leaves him without 
1 3 excufe,. 
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cxcufe, if he makes himfelf an 
objeft of its punifhment — he has 
nobody to complain of but him- 
felf. On the other hand, if the 
law, known and publifhed as it is, 
be not executed, fo that the pu- 
niftiments which it threatens be- 
come mere bruta fulminay and per- 
fons are drawn into mifchiefs from 
the hopes of impunity — tho* :tfaey 
cannot reafonably complain of the 
law, yet they have much reafon to 
complain of thofe whofe duty it 
is to difpenfe it. 

Lord Bacon fays, fomcwhere — 
that — '< It is no matter what the 
** law is, fo it be known what it 
*^ is." — Still, let the law be ever fo 
plain and deternoinate as to itfelf^ 
a if 
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if it be rendered precarious in its 
execution^ and only put in force 
now and then, according to the 
temper, difpofition, or humour of 
the Judge^ it is thus (virtually at 
leaft) rendered uncertain^ and may, 
with much fliew of reafon, be look- 
ed upon as very oppreflive to- 
wards the comparatively /<?ze; who 
fuffer by it — the many who efcape 
^ill laugh at it 5 and in a fhort 
time be brought to fet it at open 
defiance i while the Public, for 
the defence, protection, and pre- 
Tervation of which, it was made, 
have only to lament, that the ill- 
execution of the law, leaves man- 
kind in little better condition, 
than if there was no law at all. 
I 4 And 
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And this fcems to be the cafe at 
this very houn What is more 
melancholy ftill, is, that robberies 
of all kinds are on the increafc ;. 
and to no other fair reafon can 
this be attributed, but to the in- 
creafe of reprieves .-^-^thck, in the 
very nature of things, muft weaken 
the terror of the law, and in pro- 
portion as they do this, muft emt- 
bolden and harden men to com.- 
mit outrages, of the moft difafr 
trous kind, upon their peaceable 
fellow-fubjefts. 

*^ No man of common huma- 
*^ nity, or common fenfe, can 
** think the life of a man and a 
*^ few Ihillings to be of an equal 
*' confideration, or that the law, 

" in 
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5^- in punifhing^athicfwith dcath^. 
«^ proceeds (as perhaps a private 
^* perfon finnetiiTies^ may}, witk 
^* any view to vengeance. The 
*^ terror of the example is the only 
*' thing propofed, and one man is 
*' facrifieed to the pr.efervacion of 
'^ thoufands.. 

*^ If therefore the terror of this 
•^ example be removed (as it cer- 
*' tainly is by frequent pardons) 
" the defign of the law is renr 
" dered totally inefFeftual — the 
*^ lives of the perfons executed 
" are thrown away, and facrificed 
f* rather to the vengeance than to 
«* the good of the public ; which 
<^ receives no. other advantage^ 
<< than by getting rid of a thief i 

« whofe 
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*< whofe place will immediately 
*^ be fupplicd by another. Here 
*^ then we may cry out with the 
^^ poet (Claudian) 

-^^—Sawr enfe 
Pareendi rabies. 

*^ This I am confident may be 
" aflerted, that pardons have 
** brought many more men to 
** the gallows than they have fav- 
•^ ed from it. So true is that {en- 
*' timent of Machiavel, that ex- 
*^ amples of ju dice are more mer- 
*' ciful than the unbounded exer- 
*' cife of pity." See Fielding's 
Incr. of Rob. p. 120. 

Upon the whole, fomething 
fliould be done, or much worie 
confequences, than have hitherto 

happened. 
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happened, are to be apprehend, 
ed * ; and I fhould be very forry ta 
fee certain perfons, who have this 
matter much at heart, forced 
into a petition to the Houfe of 
Commons, ^^ complaining of an 
undue adminiftration of crimi- 
nal 

• The St, Jameses Chronicle of Novem* 
l)er 9th, 1784, obferves, that — " If rob- 
'*' beries continue to increafe, as they have 
** done for fome time pad, the number of 
-*' thofe who rob will exceed that of the 
« robbed." 

The author of the above paragraph 
-may have credit given him, for meaning 
to fpeak hyperholically ; but, as things are 
going on at prefent, the hyper hole is a very 
allowable one — for, he obferves, that — 
«* Every day, every hour, teems with in- 
••*' telligence of houfes broken open, car- 
•** fiagcs ftopp'd on the highway, and per- 

-*' fon* 
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fill jufticCy and praying that a 
committee may be appointed to 
examine into the conduct of the 
7:id^fs on their fcveral circuits, 
with relpccl to refruves of ca- 
pital conrifb; that the feveral 
clerks of affize may lay before 
the fiid committee, the names 
and crimes of fuch con^6b, 

** ^OSL^ plsftdsre^ 2nd abofed. Tliele out- 
•• rages are frcqw^ndj cczimictsd carlj in 
** the CTtniBg, £iid izi the open Greets of 
•• tie mgtrrfalzs,** 

'Uliaterer ocler caufcs mzj be a£gced 
£» tMs, the graad caaie of all, is, tiic 
alttoft total relaxadoQ of difcipline among 
tts ; or, in other words, the taming (b 
maaj hardened Tillains loofe open the 
j^vblic, by the frequency of reprieres afttr 
JLiidgJBeBt. — ^This invites others ont, lb 
* tbcy incscafe in nninbersas well as ia 

with. 
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-with all books and papers rela- 
tive thereto, &c."— On the re- 
port of fuch a committee to the 
Houfe, the matter might then be 
inveftigated at the Bar of the 
Houfe, in fuch a way, as to create 
univerfal caution among the dif- 
penfers of our criminal laws, and 
to leave the public no more caufe 
to complain, that we are at pre- 
fent very little better proteftcd in 
our properties, than if we had 
lived among the old jEgyptians^ 
who held all manner of thefts to 
be lawful *. 

Our police^ as far as it relates to 
the difcovcry and apprchenfion of 
felons^ is now on fuch a footing, 

^ See Aul. Gellius, Lib* ii. cap. i8» 

that 
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that no thief, or neft of thieves^ 
can long be fafe. The plan of a 
public office, open at all times for 
the examination and commitment 
of offenders, is of the greateft ufe^ 
This was firft devifed by the late 
H* Fielding^ Efqj— much improv- 
ed on by his late brother Sir John 
Fielding — and is now carried on, 
in a ftill improved ftate, by Sir 
Sampfon Wrighty and other gen- 
tlemen his afliftants, in Bew-Jireet. 
There are other rotation offices *, 

all 

• So called from the magiftratcs fitting 

iy turns at a known place \ fo that there 

are always fome prefent to do the public 

bufinefs :<— this^ I believe^ has always been 

the cuftom in the City of London, whera 

the Aldermen fit on juftice-bufinefi by ro-* 

tation at Guildhall every day* 

Thl$ 
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all ofwhich contribute their quoUK 
of ufefulnefs to the public ; and, 
by means of the number of offi- 
cers employed by them for the 
apprehending thieves, I much 
queftion whether a thief can bo 
much fafer in England, even iiv 
London itfelf, from the hands of 
the thief-takers, than he would be 
from thofe of the Marechaujfee or 
Guet in France. 

Our gangs of thieves are growa 
too numerous, and the individuals 
which compofe them too defpe- 

This is a moft falutary inftitution, and 
muft tend to expedite juflice. But quere 
— If this would not be very highly im- 
proved CD, if there were Judges to fit in 
the fame manner, to try the offenders as 
foon after their commitment as -poflible ? 

rate 
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rate -and dangerous, to be con- 
troulcd by the comparatively fee- 
ble powers of the private ma- 
giftrate, or of the common paro- 
chial conftable. A fteady execu- 
tion of the laws might have pre- 
ferved things on a better footing; 
but they are now come to fuch a 
pafs, that nothing but aftive ma- 
giftrates, who devote their whole 
time to the one fingle objeftof the 
police — and bands of ftout, able, 
and refolute officers, whofe only 
bufinefs is to execute the warrants 
of thofe magiftrates — can infure 
any tolerable quiet to the metro- 
polis and its environs. Without 
thefe, there would ht no living — 
therefore, they certainly are peo- 
ple 
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pie to which the public is very 
highly obliged. 

But how mortifying is it to 
think, that, after all the care, 
trouble, hazard, and expence, in 
the apprehending capital offend- 
ers, by the inferior magiftrates, 
and officers of the police, thefc 
villains are ufually caught, only 
to be turned loofe again, either 
from gaol, or from the lighters, 
ftillmore determined and defpc- 
rate, as to every fpecies of feloni- 
ous mifchief ! This is fo much the 
cafe, that it may be aflerted, with 
great truth, though at the fame 
time- with no fmall fcandal to the 
government, that there are many 
offenders, now at large, in the 
K kingdom. 
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kingdom^ who are as well knowii 
at the rotation offices, for having 
been tried and convifted of fome 
capital crime or other, as Sfi 
Paul's clock is known for ftrik-^ 
ing the hours. 

• I am rather deviating from mf 
defign in thefe pages, by entering 
on the tranfaftions of the police in 
the metropolis; but as thefe arc 
very much connefted with the bu- 
finefs of the affizes, in the home 
counties efpecially, I could not 
pafs them by. 

Suffice it to fay, that, if there 
were the fame care taken to exe-^ 
cute the laws in the higher de-*- 
partments of magiftracy, as there 
is in the Uw^^ Aich a check muft 
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l>€ given to the liccntioufnefs df 
robbers, as foon to bring on ft 
new face of things* W^ fhotild 
almoft have to fay — redeunt Sattir-- 
miaregna :^^Wh^t can effeft this, 
but fufferirtg the laws to take 
their courfe againft thofe who 
are now fettihg them at defiance 
— and tHus vindicating them 
from the reproach of thofe wh6 
revile them, as inadequate to the 
purpofe^for which they have bceii 
made ? 

One obfervation I muft con^- 
clude with, which is — that all 
writers on the fubje6t of laws, that 
I have ever met with— as Plattr, 
€ic€ro, &c. among the antients^ 
Mantefqukus the Marquts of Bec-^ 
K 2 ^^n«f 
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^aria, &c. among the moderns- 
all contend for the certainty of 
punifhment, in order to render 
laws refpefted and efficacious. 
The fame reafon for which a law 
is enafted, muft certainly call for 
the certainty of its execution ; for 
to ena6t a law, and not to enforce 
the execution of it, is againft all 
reafon. 

I have profeffedly avoided en- 
tering upon the queftion — how far 
it might be expedient to revife 
our penal ftatutes, relative to ca- 
pital offences ? but, as a friend to 
examination and revifal of all 
kinds, I fhould not be forry to 
hear that fuch a thing was in agi- 
tationi for, if any of the laws in 

being 
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being fail of their execution, and* 
confequently of their end and pur- 
pofe, becaufe they are thought too 
fa^guinary, they had much better 
be altered into fomething lefs fe- 
v^re, than to let thofe offences^ 
which are the objefts of them, go 
without any punifhment at all. 

However, this is a matter whol- 
ly for the confideration of the le- 
giflature ; I fliall therefore difmifs 
it, with my hearty good wifhes, 
that if ever it be done, it may be- 
produftive of all that benefit to 
the public, which the warmeft ad- 
vocates for fuch a mcafure can 
expeft or defire : at the fame 
time exprefling my own doubts, 
whether any other human fyftem 
K 3 could 
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could equal the prefent^ for the 
fupprellion of public injury, fup- 
pofing the law as it now flands 
were punftually executed. We 

then might fay ■ 

*rbe laiv batb not been dead^ tbo* it batbfiept 9 
Tbo/e many bad not dar'd to di^ tbat e*vil, 
j[fEVRYMANy tbat did tb" ediB infringe ^ 
Had anfiver^dfor bis deed i notv V« a*waie j 
ITakes note o/nvbat is done $ and, like apropbet^ 
Looks in a glafs tbatjbenus nubat future enjiU 
{EitbernoiUy or by remiffnefs nenv-conceived, 
Andfo inprogrefs to be batcb'*d and bom) 
Are notv to bave no fuccejji've degrees^ 
Bui, ere tbey Vfue, to end. 

See SHAKEsrsARE, Meaf. £<»■ Mea& 
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P A R T II. 

A S It is to the purpofe of 
•^^ thcfe papers, I would ob- 
ferve, that the petty juries^ who 
are to Hand between the Crown 
and the prifoners, notwithftand- 
ing the folemn oath by which 
they are bound, frequently acquit 
prifoners, in the very face of the 
clcareft and moft indifputable evi- 
dence. 

The oath of a petty juryman i% 

as follows, viz. " You fhall well 

" and truly try, and true deliver- 

*' ance make, between our Sove- 

K 4 " reign 
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*^ reign Lord the King, and the 
*^ prifoner" (or prifoners) «^ at 
*' the bar, whom ye ftiall have in 
^^ charge, and a true verdid give 

*' ACCORDING TO THE EVIDENCE. 

" —So help you GOD." 

The words of this folemn adju- 
ration are very plain and intel- 
ligible to the meaneft capacity, 
and very clearly point out to the 
juryman the whole of his duty. 
They confine his attention to the 
evidence before him, and they bind 
his confcience to deliver his ver- 
di(5l, fimply, according to the con- 
viftion which that evidence works 
upon his mind. 

Inftead of this, juries, frequent- 
ly take upon themfclvcs to give 

verdifts 
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verdifts diametrically oppofite t<f 
the evidence which has been de- 
livered. I have often obferved 
this, with much uneafinefs ; and 
indeed, that man, who can hear 
twelve people perjure themfelves, 
and not be afFefted by it, muft, 
one fhould think, be void of all 
feeling, of all proper feeling, at 
leaft, whatfoever. 

For inftance. A prifoner is fet 
to the bar, and put upon his trial. 
Thewitnefles uniformly, and with- 
out a doubt, prove thtfa£l againft 
him. But perhaps he happens to 
be young — it appears to be his 
firft offence — he has, before the 
faft which is proved againft him, 
had a good charafter — he was 

drawn 
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flrawn in by others^-^was in liquor 
--or fome other circumftancc of 
the like kind ftrikes the minds of 
the jury j they forget their oath— 
** to give a true verdift accord- 
•' ing to the evidence" — and take 
upon themfelves to acquit the pri- 
foner^ againft all fail and truth* 
This I have fo often feen, that I 
cannot forbear the mention of it. 
The Judge, on this occafion, ufu- 
ally takes little further notice of 
the nmatter, than to congratu- 
late the prifoner on " his narrow 
efcape," and to tell him that " he 
*' has had a very merciful jury. 

That fuch an acquital as this is 
owing to the perjury of the jury, is 
beyond a doubt : they have given 

a verdidt 
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m vferdift according to thtiv feeling99^ 
but againji their ^tf/i&. This may 
be a very dangerous bufinefs to 
the public ; for if a jury can give 
^falje verdi6t in favour of a pri- 
foner in one cafe, they may alfb 
give zfalfeytx^\6k.y in another, in 
prejudice of the party accufed* 
If through favour they acquit, 
through 'prejudice they may con- 
vift *i and if fo, their oath, which 

is 

* This I remember to have happened^ 
in a very remarkable cafe, of a perfon 
of fortune, who was malictoujly indidled 
for flealing turAies, and as malUioufy 
convidcd, at a certain general quart& 
JfeJJioni held in the borough of Southwark. 
To behold a venerable figure of an old 
gentleman, above feventy years of age» 

ftanding 
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is tote looked upon as the grand 
fecurity to the public, as far as 
juries are concerned, is a nugato- 
ry piece of form. — I have obferv- 

Handing at the bar, as a common felon, 
was, in itfelf, an affli^ing iight — but 
to fee a jury capable of conviding him 
againft law, as well as faS, contrary to 
the fenfe and direction of the court, was 
Hill more afRifling. 

It feems, that this old gentleman was 
a good deal difliked in his neighbourhood ; 
and there being, unfortunately, rome of 
the jury literally di *vicine/o, they influ- 
enced the reft to find him gutlfy, and to 
perfift in their ixerdiS^ though fent out of 
court to re-confider it. 

This matter ended in an unanimous pe- 
tition to our inoft gracious Sovereign, 
fign'ed by all the magiftrates, exprefling 
their difapprobation of the verdift; which 
procured a pardon for the deftndant. 

cd 
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cd this in fo many inftances,. that, 
confidering what fort of people 
petty jurymen ufually are, it ought 
to be looked upon as a part of the 
Judge's duty, to give them a pro* 
per charge, as foon as they arc 
fworn 5 to warn them againft tri- 
fling with their oaths j and to hold 
up the evidence given to them, as 
the only matter which they are to 
confider. If any party tried be=- 
fore them appears, from fome 
alleviating circumftances of his 
cafe, to be an objedt of mercy, 
they may recommend him as fuch 
to the Judge's confideration, but 
ought on nb account to violate their 
catb, from any motive whatfoever. 
The grand jury, which is ufual- 
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ly cotnpofcd of gentlemen of rank 
and education, and -who muft^ 
from tkefe caufes, as well as from 
their repeated fervices, be pre- 
fumed, in a good meafure at leaft, 
to know their duty, always receive 
% charge from the Judge: how 
much more neceflary is it for the 
Judg€ to inftruA the petty Jury in 
their duty, as they ufually con* 
fift of low and ignorant country 
people! 

Another caufe of much evil is^ 
the trying prifoners after dinner % 
when, from the morning*s ad*' 
journment, all parties have re- 
tired to a hearty meal ; which, at 
4i£ize-timey is commonly attended^ 
Among the middliijg and lower 
3 ranks 
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Tanks of people, at leaft, with % 
good deal of drink. Thefymptomt 
of this vulgar fpecies of feftirity 
arc ufually too apparent, wheh 
the court aflembles in the after^ 
noon — the noife, crowd, and con^ 
fufion, which theic occafion, fel- 
dom coft the Judge lefs than about 
an hour, before the coOrt can ht 
•brought into any kind of order i 
and when this is done, drunken- 
ncfs is too frequently apparent^ 
where it ought c^all things to be 
avoided, I mean, in Jurymen and 
tmtnejfes. The heat of the court, 
joined to the funaes of tht liquor, 
has laid many an boneft juryman 
Into a calm and profound fleep, 
^and ibmetiines k has been no 

imaU 
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imall trouble for his fellows to jog 
him into the verdift— -even where 
a wretch's life has depended on 
the event !— This I myfelf have 
feen — as alfo witnejfes^ by no 
means in a proper fituation to 
* give their evidence. 

The remedy for thefe things 
would be very eafy, as well as 
pleafant to the court : and that 
would be, to fit early in the mom^ 
ingy and to make but one fitting 
for the day — fuppofe /even in 
Jummerj and eight at the Lent af- 
fizes. — The Judge might try more 
prifoners, and do more bufinefs 
with comfort to himfclf, by thefe 
means, than by the ufual adjourn- 
ment, and having the confufion 

and 
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and diforders of the re-aflembled 
court to combat with. He might 
fit till ^'y^ in the evening in the 
Lent circuit, and till fix in the 
fummer : which, by fome refrefh- 
rnent brought to him into court, 
might be done, with lefs. fatigue, 
and more fatisfaftion, as well to 
himfelf, as to all parties concern- 
ed, than can be derived from the 
prefent ufual, but inconvenient 
method of proceeding. 

Every body muft fee and know, 
that an ajftze-town is the common 
rendezvous^ not only of many who 
have bufmefs there, but of mort 
that have none 5 and that the ma- 
jority of the latter is compofed of 
the low rabble, gathered from 
"L within 



* 
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within fome miles of the place, 
for the purpofe of making holi- 
day. It is by this fort of pcrfons 
that the crowd is made j and when 
they wax drunk, which they fcl- 
dom fail to do by the evening, 
their noife is intolerable, their 
Fudenefs hardly reftrainable, and 
their curiofity will be fatisfied, by 
their forcing themfelves into and 
ai)Out the court, which they fill 
with *' the moft villainous com- 
*« pound of ill fmells that ever of- 
" fended noftriL" — The fchen>e 
of making but one feffion in the 
day, and of adjourning early in the 
evening, would prevent all this, 
as well as maintain that decorufHy 
with :^hich a due refpedtp a court 

of 
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of juftice is fo intimately con- 
ncftcd. 

There has of late years been a 
law made *, for '^preferving the 
<^ health of prifoners in gaol, and 
^' preventing the gaol diftem- 
" per/* A very neceflary and ex- 
cellent ftatute it is ; but there is 
a part of it, which, by too ftrift 
and literal an obfervanee, may 
bring fome inconveniences on the 
public. This law fays — that the 
Juftices, in their quarter feffions,.- 
*' may order cloaths to be provid- 
*' ed for the prifoners when they 
" fee occafion." It is therefore 
ttow become cuftomary, to take 

• 14 Geo. HI. cap, 59. 

L 2 off 
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oflf the prifoner's own cloaths, and 
put him on a drefs like a carter's 
frocks and in this habit he is 
brought on his trial — the reafon 
of which is fuppofed to be, that 
the Judges and court may be fe- 
cure from all danger of the gaol 
diftempery which might poflibly 
be communicated by the cloaths 
of the prifoner : this, fuppofing 
there be any infeftious diforder 
in the gaol, may be a wife and fa- 
lutary precaution — but I have 
known it often done, when, as 
appeared by the certificate of the 
jcounty-furgeon, purfuant to tli^ 
faid aft, there has been no gaol or 
-«)ther ifife^ious di/order yvhatfoe- 

vei:. 
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ver. There can be no reafoni 
when this is the cafe, to change 
the prifoner's apparel, or difguife 
him when brought up to trial ; 
but there are very ftrong reafons 
why this Ihould be avoided, for 
the fake of juftice. The profecu- 
tor and witnefles may be much 
puzzled to know a man, when 
difguifed in a carter's frock, fo as 
to be able to fwear to him j his 
drefs when he committed the fa6t 
fhould therefore, if poflible, be 
that in which he Ihould ftand at 
the bar, as mod likely to mark 
the identity of the prifoner. 

I have feen a number of men 
arraigned in their own cloaths^ 
L 3 and. 
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and the Judgi has ordered them 
to be brought to their trials^ as 
they feverally fhould come on, in 
the cloaths of the gaol, which arc 

. ufually (as has been faid) carter's 
frocks. I obferved, that thefc 
made fuch a difference in the ap- 
pearance of the prifoners, that I 
hardly knew them again i this, 

' however immaterial to a ftander- 
by in court, is yet very material 
to thofe who are to appear as wit* 
nefles in the caufe, and who may 
be very much embarraffed in their 
teftimony, refpefting the identity 
ofaperfon under fuch different 
appearances; for, not only the 
cloathing is different in fhape and 
colour, perhaps, but the perfoa 
2 and 
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and ftature feem to a great degree 
altered by it. 

When therefore there is norea* 
fon for it, furely fuch a difguifc 
fhould be omitted. 

It may not be foreign to out 
purpofe, to make fome obferva-. 
tions on another, and nfiore im-- 
portant method of e/cape for- 
thieves^ when put on their trsah- 
The faSiSi charged agftinft thena 
in the indictment y arc then to be* 
made out by legal teftimony. 

It often happens, that robberies 
are committed by w^r^than me of-^ 
fender — that the profecufor is able 
to fwear pofitivcly to the fatft, and 
to all its circumftances, as well 
us to the number of villains who 
L 4 committed 
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committed it 5 but can't bring it 
home to the frifanery not being 
able to identify him by fwearing 
to his perfon ; fo that, for want of 
fome direft and pofitive teftimony 
againft him, the ^ffender^ however 
great a villain, is acquit ied. — To 
remedy this fore evil, it has been 
found neceffary, and it is cufto- 
mary, to admit one of the accom- 
plices an evidence fof the Crown ; 
but it is ufual to reje6b the accom^ 
plice from being a witnefs, unlefs 
fome other teftimony appears, to 
put the prifoncr on his defence, by 
way of inducement, or introduc- 
tion, to the accomplice's evidence. 
As this is a very ferious matter, 
and big with the utmoft diftrefs 

and 
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and danger to fociety, it may he 
worthy our attention. 

Let us firft obferve, in genera^ 
that there are certain legal ob- 
jeftions, which may be made to a 
witnefs y Jomeoi which, go to his 
cDmpetency — others to his credit. 

By the /r/? of. thefe, he cannot 
legally be f worn as a witnefs -y as 
where he is a fekn convidt, or has 
been convicled oi perjury y or flood 
in th^ pillory for fome infamous 
crime, or the like> or is interefled 
in the caufe— fuch a one is incom- 
petent- to be a wittt^fs^ and there- 
fore muft be totally fet afide. 

But though the mitnejs be under 
none of the abovCy or any other 
difabilities, with refpe6t to his 

competency j 
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competency j yet there may be many 
circumftances, which may tend> 
very ftrongly, to- impeach the 
truth and ^redibiUty of his tefti^ 
mony — as, if he prevaricates, or 
<X)ntradi(3:s himfelf in what he faya 
~or is in a different ftory at dif- 
ferent times— or appears to be a 
pcrfon of bad fame— or betrays 
any heat or malice againft the pri- 
foner : in thefe» and many other 
particulars, a witnefs ftands great- 
ly impeached in his credit i and 
the jury ought to be cautioned 
againft trufting him, unlefs fome 
very ftrong and probable circum- 
ftances appear, in favour of his 
tcftimony againft the prijoner^ 

Now, 
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Now, what is the cafe of an ae^ 
complice ? — If he be not rendered 
incompetency by ftanding under 
fome legal difability, he cannot 
neceflarily be rejefted as an inad- 
miflible witnefs^ though no other 
Ihould appear to charge the ^n- 
Joner. 

How far the teftimony of an 
accomplice^ as immediately affeft- 
ing the prijonevy is to be 4:r edited^ 
is a matter to be left, like all 
other teftimony of ^// ether men^ 
under the dircftion of the learned 
Judgey to the jury. The predica- 
^nent under which the accomplice 
ftands, muft go very ftrongly 
tigainft his credit, therefore every 
thing that he fays fhould be re- 
ceived 
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ceived with the utmoft caution. 
The manner of giving his evi- 
dence, the matter of it ; the con- 
fiftency or inconfiftency, as well 
9S the probability or improbabi- 
Ijtyj together with all circum- 
flances relative to it, are fuch ob- 
jefts of even a common fhare of 
underftanding and difcretion, as 
leave no room for. either Judge or 
Jury to miftake^ 

It has been faid^— that, " an acr- 
complice is an interefted wiinejs.'\ 
If fo, it goes to his compete}icy, 
and he ought not. to be fworn at 
ally though twenty other witneffes 
appear in the caufe. But how is 
he interefted? When once he is 
admitted an evidence, whatever 

be 
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he the fate of that evidence, he is 
fure to be fafe ; unlefs, perhaps, 
lie be detefted in open falfehood, 
and then he may fuffer : if, there- 
fore, he can be faid to be interejled 
at all, it muft rather be to fpeak 
the truths than, by prevarication 
and falfehood, to fubjeft himfcK" 
to deteftion and punifhment. 

" Under fuch circumftancesr, 
and under the caution of a good 
Judge ^ and the 'tendernefs of an 
^Englijh jury y'lX ^\}\hz highly im- 
probable, that any man fliould be 
wrongfully cbnvidted ; and utter- 
:ly impoflible to convi6t an bmeft 
man : for I intend no more, than 
:that fuch evidence fliall put the 
^rifoneron his defence, and oblige 

him 
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him cither to controvert the fatS, 
by proving an aliM, or by fomc 
other circumftance, or to produce 
fome reputable perfon to his cha- 
rafter." — See Fietdingy Inc. of 
Robb. p. 1 1 6. 

The way in which Lord Hale * 

puts the matter is thus — «^ The* 

" zparticeps criminis be admiffiblc 

** as a witnefs in law^ yet the ere-- 

** dibility of his teftimony is to be 

^' left to the jury.'' Here this 

great man lays down the law as 

ftated above, viz. that an accom-- 

flice is a legaly competent witnefs, 

and in law admijfible. adly. That 

his credit ought to be left to the 

jury. — But if an accomplice be not 

» Hale, Hift. Vcd. i. p. 305. . ^ 

admitted 
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admitted at all, how can the cre- 
dit of his teftimony be left to the 
jury? or how can the jury judgt 
any thing concerning tcftinwny, 
which they are not permitted to 
hear ? — His Lordjhip proceeds-^- 
" And truly it would be hard to 
" take away the life of any per- 
*' fon, upon fuch a witnefs that 
*^ fwears to fave his own, and yet* 
" confeffcth himfelf guilty of fo 
^^ great a crime *, unlefs there be 
'* alfo very conftderable circum- 
*' ftances> which may give the 
" greater credit to what he fwears.^' 
* By this it is clear^ that his Lord(hij» 
iid not at all mean to exclude ^tjingh 
teftimony of an accomplice, but to expreis 
the proper caution with which it fhould be 

received. 

Here 
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Here that excellent 7«<^^^fpeaks 
•like himfelf, with that good. fenfe, 
tendernefs, and humanity, for 
which he was remarkable. But 
there is a wide difference be- 
tween the praftice of r^j^Sling t(h 
4ally t\it fingle evidence ofan^^r- 
complice, fo as not even to put 
the prifoner on his defence ^^ and 
the taking away his ///i?on the bare 
evidence of an accomplice, without 
" any other very confiderable cir- 
" cumftances." The former muft, 
in the very nature of things, con- 
tribute to the fuppreffion oi juf- 
tice, in the acquittal of the gsiilty \ 
BS, I freely acknowledge, the lat- 
ter might tend to the deftruftion 
of the innocent. 

What 
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What the learned Chief Jujiice 
"fays, of the accomplice " fwear- 
ing xojave his own lifey' appears 
to be more applicable to the ab- 
furd and barbarous doftrine of 
Approver Sy than to the cuftom of 
later days— where an accomplice 
is *, ex necejjitate reiy admitted an 
evidence : if the approver failed 

in 

* The adniiflion of the acccmpUa as an 
evidence, is done for the fake of bringing 
offenders to juftice. It is a difcretionary 
adt of the magiftrate, before whom the of- 
fenders are brought. If it appears to hini>- 
that the chief perpetrators of the faSl 
cannot be con^iSed^ unlefs an accMtplice 
be admitted as evidence for the Crown 
againfi thcnij he ufually Angles out one» 
M . tliac 
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in his charge againfl: the app^Uee^ 
in tuajon cxfdony^ he himfdf wa3 
to be hanged; therefore h^ might 
be truly •faid to fwear to fave his 
ewn life. But thia is not the cafe 
of the accompli€€y when admitted 
an evidetue for the Crown: no 
fuch confequjence is in the leaft 
likely to attend hina> whichever 

that he thinks the leaft guilty of the 
gang, for this purpofe, and who appears 
to him to be well acquainted with the 
/a^^t as well as with the i/iutity of thofe 
who committed it, in order to flrengthen 
the otherwife deficient prqpf^ againU them* 
The man thus admitted an tvidena, is 
lent to ^ Weill the next gaol Mi<verj, and 
then is brought forth to giv^ his tefti- 
mony. 

6 way 
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WAy the verdiff gdes-; therefore 
he Cannot be under the influence 
6f filch an apprehenfioft. 

That an hundred guilty perfoni 
fhouldefcape, foonerthan one inn$^ 
€8nt perfon fhould fafFer, I readi- 
ly agree — the very thought of /«* 
jured innocence, and much more 
that <^ Juffering innocence, muft 
awaken all our tendereft and moft 
compaffionate feelings, and, at the 
fanne tinne, raife our higheft indig-- 
natioD ^gainft the inftruments of 
it, as well as our utiiioft care to 
prevent it. But there is no danger 
o{ either fronn a ftfidb iidheriehce to 
the laws. The admiffion of legal 
evidence will tend to nothing elfe, 
M 2 but 
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but to the difcovery of truth -, the 
judgment which is to be form- 
ed on that evidence, be it what 
it may, is to be the refult of 
cool deliberation and reQedion, 
and to be very cautioufly deter- 
mined. 

Still, on the other hand, as the 
public muft fuflfer very eflcntially 
from the efcape of the guiltyy it 
furely muft be a prudent part, at 
leaft, to hear what t\it accomplice has 
to fay, fo far as to put the prifoner 
on his defence — and more efpecial- 
ly, as no man can tell, yi\i2X lights 
may be ftruck out, or what truths 
may appear, from the teftimony 
even of the worft of men, I own, 

that 
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that the matter appears to me, 
like adminiftering a medicine, 
which may poflibly do |;W, with- 
out the leaft probability of doing 
any harm, 

I have written more on this fub- 
jeft than I at firft intended; but 
its importance excufes me to my* 
Jelfy and will, I hope, excufe me 
to the reader. — As it is one of 
thofe things, which give much 
encouragement to /^/Vz;^^, to per- 
fuad'e themfelves that . the evi- 
dence of an accomplice will not 
.be admitted againft them, pro- 
vided they can conceal themfelves 
ifrom the knowledge of others ; 
.and as every thing that can flatter 
them with impunity, increafes 
M 3 their 
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Cheir numbers * and audaciouf- 
nefs; I do hope and truft, that 
what has been faid on this point, 
•will be condefcendingly attended 

to by THOSE WHOM IT MAY CON- 
CERN. I know that they love to 
do right — they wifh to do it :— to 
fiich, advice is ever welcome, and 
even reproof itfelf will be received 
with thanks. 

The times require, that every 
legal and conftitutiotial advantage 
Ihould be taken, againfl: thofe 
who make themfelves a public ter-^ 
ror^ by openly waging war on the 
public fafety ; and no opportunity 

• Sluod caput audacia eft^ JUDlCESl quis 
ignoraty Max imam illecebram ejje peccandi im^ 
punitatis fpem ? Cic./raMil. 

of 
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of making proper examples of 
them Ihould be loft. 

The hafe degenerate age requires 
Severity i andjuftice in its rigour t 
ms aiues an impious y boldy offending ivorld^ 
CBmmands obedience^ and gi^ves force to Agiw, 
Addison, Cato. 



POST^ 
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POSTSCRIPT. 

\Xr H I L E the foregoing 
^^ Ihcets were in the prefs, 
and nearly printed off, I happened 
cafually to caft my eye into the 
nin^b volume of Sheridan's edi- 
tion of Swift's works, and found 
a paper {p. 320) intitled, « The 
" laft fpeech and dying words of 
'^ Ebenezer ElliJioHj who was exe- 
** cuted May 2, 1722. Publi/hed 
** at his defire, for the common 
" good." — No man knew human 
nature^ as it appears and operates 
in all ranks and conditions of 
men, better than Swifty and, of 

courfe. 
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courfe, we find touches of the maf-^ 
tir throughout the whole of this 
little performance : in none more 
than in the following faragrafb j 
which, as it fo fully coincides 
with the fentiments in the precede 
ing pages of this book, I will tran- 
fcribe. 

" From the knowledge I have 
" of my own wicked difpofition, 
" and that of my comrades, I give 
'« it as my opinion, that nothing 
*^ can be more unfortunate to the 
" public, than the mercy of the 
" government in ever pardoning 
" or tranfporting us ; unlefs when 
" we betray one another, as we 
*' never fail to do, if we are fure to 
«« be well paid, and then a pardon 



*< may do good : by the fan^ ftik; 
" that it i& better ta have one fox 
« in a farmlthan three ojr four. 
" But we generally make a Ihifc 
*' to return after being tranlport- 
« ed, and aie ten times greater 
^ rogues than before, and much 
«« more cunning. 

<^ Befides, I kiiow it by expe- 
*.^ rience, that fome hope we have 
«* of finding mercy when we are 
^ tried, or after we are condenui- 
»^ ed, is always a great encourage- 
«< ment to us." &c. &c. 



FINIS, 



ERRATA. 

Pb 36. I. ptnult. after prifon, add^ and 
left for execution. 
^^* at the 'word news-papers, add tht 
follo'wing note. 
It may be fuppofed, that, at certain 
periods, the gentlemen of the road perufe 
the nenjos'papersy with as much avidity 
and diligence, as certain gentlemen of the 
jfirr/* perufe the racing'^alendars \ and, -as 
thefe are greatly furprized and alarmed 
when the long odds are loft, and the knonjU' 
ing-ones taken in ; fo are the others^ when 
they find fome notorious thief left for exe* 
xution. 

P. 73. 1. 9, dele that. 
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